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EXECUTIVE SUMMARY
Section I

Introduction

The purpose of the Regional Affordable Housing Initiative is to provide tools for local jurisdictions in the
Basalt to Glenwood Springs area of the Roaring Fork Valley to augment and continue development of their
affordable housing programs. A task force with representatives of Glenwood Springs, Basalt, Carbondale,
Garfield County and Eagle County worked together from July through October 1999 to review options and
provide direction in developing tools tailored to local housing needs.
The Regional Affordable Housing Initiative was funded by the Smart Growth Regional Partnerships Program
with generous local contributions from the Town of Carbondale, City of Glenwood Springs, City of Aspen,
and Garfield County. Healthy Mountain Communities, a regional nonprofit organization, administered the
initiative.
The benefits of the work include:
•
•
•
•

A grounded legal foundation for specific affordable housing programs
A detailed analysis of survey data that quantifies the housing needs
Model ordinances that can be used to supplement or establish standards for housing programs
A framework for administration which all five jurisdictions in the area can use to manage the
emerging housing inventory

The work developed by the task force includes two sets of tools for consideration by local governments. The
first set provides model ordinances, with comprehensive legal underpinnings, that set standards for exactions
and incentives. The standards are intended to increase the inventory of affordable housing as developers meet
the requirements by constructing housing or paying in-lieu fees.
The second set of tools provides a framework to create a regional administrative entity to manage the
affordable housing stock that is being developed at the local level. Options for new revenue sources to cover
the costs of management are also included with this set of tools. Throughout the process, task force members
requested a lean management program, due to limited funding and strong desires for an efficient operation.
The task force members, project administrator, and consultant team hope the tools described in the following
sections help local governments further develop and implement their affordable housing programs. There
has been significant collaboration by the local governments and concerned citizens in the region throughout
this initiative. We hope the tools described in this report provide the groundwork for future cooperation to
foster affordable housing and ensure the vitality and health of the region's communities. Detailed summaries
of the task force considerations and decisions are included in Section I of this report.
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Section II Definition of Need
The term “affordable housing” does not have one single definition; rather, it varies with the context. A
widely accepted measure used the by U.S. Department of Housing and Urban is that housing is considered to
be affordable if the monthly payments required to rent or own the housing do not exceed 30 percent of the
income of the occupants. It can also be defined in reference to specific types of residents, such as
employees, first-time homebuyers, renters, etc. In the Regional Affordable Housing Initiative, the term
affordable housing has been used to refer to housing which is affordable to persons residing or working in the
Basalt to Glenwood corridor, on the basis of the 30 percent cost threshold.
The central cause of the affordable housing problem in the Basalt to
Glenwood corridor is that housing prices have been escalating at a faster
rate than income in the past several years. As illustrated in the following
chart, the average wage paid by Garfield County employers has increased
by 32 percent in the 1990 - 98 period. During that same time period, the
median price for rental housing in the Glenwood - Basalt corridor has
increased by 47 percent and the median price of ownership housing in
the Carbondale/Glenwood area has increased by 113 percent. In other
words, over this period, rents have increased 48 percent faster than
wages, and for-sale housing has increased roughly 2.5 times faster than
wages.
The fallout from these patterns can be numerous. As discussed further
below, many households end up devoting a high proportion of their
income to housing, or move to areas further downvalley where housing is
cheaper. Additional impacts, some more difficult to quantify than others,
can include:
•
•
•
•
•
•
•
•

From1990 to 1998,
rents in Carbondale/
Glenwood area have
increased 48 percent
faster than wages,
and for-sale housing
has increased
roughly 2.5 times
faster than wages.

increased traffic;
loss of community;
delayed homeownership;
overcrowding;
high rates of households with unrelated roommates (to split housing costs);
high rates of multiple jobholding;
inability of employers to fill jobs;
and turnover in the population due to a disadvantageous housing situation relative to other
communities.
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Percentage Change in Wages and Housing Prices
in the Glenwood - Basalt Corridor, 1990 - 98
Percent Change Between 1990 and 1998

120%

113%
Percent Change

100%
80%
60%
40%

47%
32%

38%

20%
0%
Average Annual Wage Paid by
Garfield County Employers
1990: $19,897
1998: $26,299

Average Annual Wage Paid by
Pitkin County Employers
1990: $20,514
1998: $28,308

Median Rent - Glenwood to
Basalt Corridor
1990: $497
1998: $730

Median Housing Sales Price in
Glenwood/Carbondale Area
(Basalt/El Jebel Excluded) Single Family & Condo Units
1990: $97,750
1998 thru 8/31: $208,000

Source: Wage Data – Colo. Dept. of Labor and Employment. Rent Data – 1990 Census & 1998 HMC/AVIA
Housing Surveys; Sales prices: Garfield County Assessor, P/D/S, Inc., and RRC Associates.
The rapid growth in prices of for-sale units is documented further in
the following graphs. The median price of single family homes has
reached $329,000 in Basalt/El Jebel (1999 through May), $294,000
in the unincorporated Carbondale/Glenwood area (1998 through
August), $216,750 in Carbondale (1998 through August), and
$208,000 in Glenwood Springs (1998 through August). The median
price of condominiums/townhomes has reached $193,000 in Basalt
(1998), $143,500 in Carbondale (1998 through August), $151,750
in Glenwood (1998 through August), and $196,500 in the
unincorporated Glenwood/Carbondale area. In most regions of the
valley, the surge in prices began in 1992 – 93, and has continued
unabated since then.

SMART GROWTH REGIONAL PARTNERSHIPS PROGRAM

Approximately 32
percent of households
residing in the Basalt to
Glenwood corridor pay
in excess of 30 percent
of their income for
housing.

7

REGIONAL AFFORDABLE HOUSING INITIATIVE
TOWN OF CARBONDALE

FINAL REPORT

Median Price of Single Family Homes
in the Glenwood - Basalt Corridor, 1990 – 98/99
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Source: RRC Associates and P/D/S, Inc., using Assessor sales data from Garfield, Eagle, and Pitkin Counties.

Median Price of Condominium/Townhomes in the
Glenwood - Basalt Corridor, 1990 – 98/99
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Source: RRC Associates and P/D/S, Inc. using Assessor sales data from Garfield, Eagle, and Pitkin Counties.
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In this context of rapidly increasing housing prices, a significant proportion of Glenwood-Basalt area residents
are experiencing housing affordability problems. As stated before, housing is generally considered to be
affordable if households pay no more than 30 percent of monthly gross income for a mortgage or rent
payment. According to the combined results of the 1998 Healthy Mountain Communities and Aspen Valley
Improvement Association surveys1, approximately 32 percent of households residing in the corridor pay in
excess of 30 percent of their income for housing. Households at lower income levels are particularly likely to
face a housing “cost burden,” as illustrated in the following table. Virtually all households with annual
household incomes below $14,400 (i.e. households earning less than 30 percent of the median household
income for the region, which is $48,000) are cost burdened, as are 61 percent of households earning
$14,400 - $28,800 and 61 percent of households earning $28,800 to $38,400. Renters are somewhat more
likely to be experiencing a housing cost burden (35 percent) than current owners (30 percent).

Proportion of Households Which Are Experiencing a Housing Cost Burden*
by Income Bracket
Households Residing in the Glenwood - Basalt Corridor, 1998
Percent of Households in Income Group

100%

*Cost burden defined as spending in excess of 30% of monthly income on rent/mortgage.

90%
80%

Proportion of Income
Spent on Rent/Mortgage:

36%

70%

50%+
4%

60%
50%

27%

40%

16%

30 - 39%
29%

30%
20%
10%

36%

40 - 49%

14%
1%
3%

4%
9%

3%
31%

27%

29%

0%

16%

15%

2%
2%

Under 30% 30% - 60% 60% - 80% 80% - 100% 100% - 120% 120% - 140% 140%+ AMI
AMI (up to AMI ($14,401 AMI ($28,801 AMI ($38,401 AMI ($48,001 AMI ($57,601 ($67,201+)
$14,400)
- $28,800) - $38,400)
- $48,000)
- $57,600)
- $67,200)

19%
Overall

Household Income (as a Percentage of Area Median Income-AMI)

Source: 1998 HMC/AVIA surveys. AMI=Area Median Income (median household income of Glenwood –
Basalt residents), as determined from HMC/AVIA surveys.
In an additional measure of the problem, a significant number of persons who work in the Glenwood - Basalt
corridor (or further upvalley in Pitkin County) live in downvalley communities such as New Castle, Silt, Rifle
and Parachute. The combined results of the AVIA/HMC surveys indicate that 27 percent of workers
employed in the Glenwood - Basalt corridor live in these communities downvalley from Glenwood Springs.
In excess of half of these workers (roughly 60 percent) indicate that they would prefer to live in upvalley
1

In 1998 Healthy Mountain Communities and Aspen Valley Improvement Association conducted separate regional
surveys to understand more about transportation and housing issues respectively. Both surveys were conducted by RRC
Associates and were designed so that the results from each survey could be combine to give a more complete picture of
the region. For copies of these surveys, contact HMC at 963-5502 or AVIA at 925-7320.
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communities (primarily in the Glenwood - Basalt corridor), but do not or
cannot, presumably in large part because of high housing costs.
In summary, the data suggest that there is a need for additional
affordable housing at a wide range of levels in the Lower Roaring Fork
Valley. Over half of low-income households (i.e. households earning
less than 80 percent of the median household income for the region) are
experiencing a housing cost burden, suggesting a clear need to target
these groups. Additionally, a high proportion of moderate-income
residents earning 80 – 120 percent of the median income are also
experiencing a housing cost burden (26 percent), indicating affordability
problems at higher income levels. Moreover, for moderate-income
households, first-time homeownership is also a pressing issue, as the
stock of available housing that is within their price range dwindles. The
needs are demonstrated in both the rental and ownership sectors.
Additional analyses of the needs of the region are provided in Section II
and the Nexus Analysis in Section IV.

FINAL REPORT

Research indicates
that only 19 percent
of units sold during
1998 in the Basalt to
Glenwood Springs
corridor were
affordable to a
household earning
the median income
in the region
($48,000).

Section III Alternatives Considered & Programs
Selected
The Regional Affordable Housing Task Force reviewed 22 alternative programs that could be developed to
address the housing need. The range of alternatives included incentives and exactions as well as programs
that were based on production, financial opportunities and zoning standards. Each of these alternatives is
described in detail in Section III. The purpose of presenting the full range of options was to provide the
opportunity to select programs with the greatest potential to address the local needs.
The task force selected four of the 22 options, which are described below:
•

Commercial-Industrial-Lodging Linkage: A zoning provision that requires developers to provide
funds or housing to mitigate a portion of the housing needs created by new development. The
rationale for the program is that the new uses are a direct source for most permanent and seasonal
employees and the developers should be required to provide housing in proportion to the additional
need that is generated.

•

Inclusionary Zoning: A set of standards that requires the inclusion of affordable housing, or a
financial setaside, in proportion to the size of new residential development.

•

Density Bonus: A program that provides an incentive whereby projects are granted additional
residential density over and above the maximum limit with the provision that the housing (or a
portion thereof) be deed restricted as affordable.

•

Two related programs: 1) An Affordable Housing Overlay Zone District and 2) An incentive
program providing flexible development standards and significant density increases, with a
requirement that 50% of the development be deed restricted for affordable housing.

The programs considered were presented as pieces of a larger affordable housing strategy to be developed by
the communities in the region. Two of the selected programs are mitigation-based and two are incentivebased. The programs tie production or provision of affordable housing to approval of free-market
development. The consultant team researched the programs and documented the legal basis for each. Based
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on the research, model ordinances have been written for each of the programs and are provided in Section
III.

Section IV Legal Basis for Programs
A detailed analysis of the legal authority for affordable housing programs, for both the mitigation methods
and the inclusionary zoning rationale, is contained in Section IV. The model ordinances establishing
commercial linkage, inclusionary zoning and requirements for an affordable housing overlay district have
been designed to satisfy the principles identified in the analysis which are required for programs such as these
to be legally defensible.
The linkage and inclusionary programs rely on private developers to provide or subsidize the affordable
housing in connection with new development. The provisions of each ordinance are based upon authority
specifically granted to local governments, or reasonably and necessarily implied from specific grants. If local
governments properly adopt and implement the ordinances, the requirements of each ordinance will not
result in violation of the constitutional rights of the developers and land owners who are required to comply
with those requirements.
The commercial linkage program is based upon the theory that new development creates a demand for
affordable housing and can therefore be required to mitigate the impacts that it creates on an identified need
for affordable housing. Such a program will be upheld under the law if its requirements are based on the
following:
1. Duly adopted standards;
2. A rational nexus between the impacts of the development and the requirements of the program; and
3. If the extent of housing required is roughly proportional to the housing needs that will result from the
development.
The model commercial linkage ordinance is based upon and supported by a detailed analysis of the housing
needs of the region and the job generation characteristics of new commercial development in the region.
The Regional Affordable Housing Initiative Nexus and Affordability Analysis which is contained in Section III
provides the essential foundation for the nexus and proportionality requirements of a valid mitigation
program.
The inclusionary residential program provided in the model ordinance relies on a local governments'
authority to control land use rather than on mitigation theories. Inclusionary zoning requires, or provides
incentives, for developers to set aside housing units for low or moderate-income households. This technique
may be, but is seldom, justified by mitigation principals. However, mitigation studies such as the nexus
analysis serve to bolster the local governments' legitimate justification for set aside requirements. As a use
restriction, the inclusionary set aside requirement will be upheld unless a land owner can establish that the
requirements deprive him of nearly all economic use of his property or that the amount of the set aside is
unreasonable in relation to the identified housing needs of the jurisdiction. The analysis conducted in this
initiative confirm that many households in the region require assistance, that currently other local
governments in the region are imposing set aside requirements ranging from 10% to 60% without seriously
impacting property values and that, based upon the concept of regional public welfare, requiring set asides
will advance a legitimate public purpose.
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Administrative Options & Recommendation

Based upon input from the Task Force, it appears that there is substantial support for a cooperative regional
effort in the Basalt to Glenwood Springs to administer local affordable housing programs. Such a regional
approach will need to balance the following:
•
•
•

Ensure that the affordable housing is going to the intended user;
Protect the investments made by local communities to produce the housing; and
Provide information that can be used by regulatory agencies and the private sector to better
understand potential market needs and to make program adjustments.

As the work of the Regional Affordable Housing Initiative has progressed, the communities in the area have
taken actions independently to create housing solutions. Some communities in the area, Garfield County and
the Town of Basalt, adopted mitigation standards in the recent past. In addition to adopting standards, other
efforts undertaken recently include annexation agreements and fee wavers to incent or require the private
sector to generate affordable housing. As a result, the local inventory of deed restrict affordable housing is
growing with approximately 200 units in the planning or construction phase of development. As a result, as
the housing is completed and becomes available to residents, there is a unique opportunity to establish
regional management. The management structure could serve the housing that is under development as well
as future housing to be created by the regulatory programs discussed in Section III.

A. Roles and Responsibilities at the Regional Level

There are three key entities which each play a role in the development of affordable housing. These include
the regulatory agency, the development community and the administrative entity. The task force as part of
the process for evaluating administrative options reviewed each of these entities. The following summary
describes the outcome of these discussions:
1.
Regulatory
Regulatory tasks should remain within existing local governments. While
there would be a great deal of interface between the regulatory entity and
the administrative entity, it was important that they be separate to avoid
duplication of effort throughout the area. Each community would
establish local policies and guidelines for administration. This would
include establishing affordable housing mitigation rates and defining cashin-lieu and off-site mitigation standards. Each community would also
identify the priority for distribution of the housing, allocation methods,
pricing structures and re-sale approaches.
2.
Production
Non-profit and for-profit organizations would define the response to
identified housing needs and would match need to production. This
would entail constructing units and/or acquiring units to meet the
program requirements. Developers would initially market the units. They
would also provide feedback regarding the performance of the
administrative entity.

There are
approximately 200
affordable housing
units in the Basalt to
Glenwood Springs
corridor that are in
the planning or
construction phase
of development.

3.
Administration
The third key entity is the administrative branch. While the previous two entities are well established, the
administrative entity does not exist at this time in a regional form. Individual communities are addressing
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their management needs differently as the inventory of deed restricted housing emerges. There are two
critical priorities for administration:
•

Monitoring housing needs – this includes maintaining information on market conditions as they
relate to household incomes, sizes and types. It also includes keeping track of the types of housing
sought by different households, maintaining information on current rents and sales prices of housing
offered in the area, and conducting or contracting for periodic studies of housing needs in the area.

•

Facilitating the rent and/or sale of affordable housing – this involves maintaining waiting lists,
conducting lotteries as needed, performing income verification, and offering community-wide
educational forums for Realtors, lenders, employers and prospective program participants.

B. Administrative Board Structure

Two approaches for providing administrative services were selected by the task force for further
consideration. Both options reflect a desire to have a board with regional representation and to utilize the
services and/or staff of an existing entity. The staff of the Garfield County Housing Authority was identified in
both scenarios as a good resource for staffing services. This agency has experience working with regulatory
requirements, income verification and overall program management.
1.
Newly Established Non-Profit
This option would create a new non-profit agency that would contract with the Garfield County Housing
Authority to provide administrative services. The new board could also contract with other organizations to
provide information about local market conditions and to monitor housing needs.
•
•
•
•

A nine-member board of directors would be named that had regional representation.
Elected officials could name or approve one board member. The following jurisdictions would
be represented: Garfield County, Glenwood Springs, Basalt, Carbondale and Eagle County.
In addition to the five members that would be named or approved by local officials, four at-large
members would be named. At least one of these members would be from El Jebel.
At least one at-large member should be living in housing that has been produced as a result of
the affordable housing initiatives.

2.
Expansion of the Existing Garfield County Housing Authority
This option would involve expanding the current housing authority board from five members to ten members
to include representation from communities that are not currently represented on the board.
•
•

At this time, the Garfield County Housing Authority has representation from Parachute, Rifle,
Glenwood Springs, Castle Valley and Silt.
The current board could be expanded to include El Jebel, Carbondale, Eagle County, Garfield
County and Basalt. Again, elected officials would either name or approve representatives to this
board with the exception of El Jebel. Because El Jebel is not incorporated and lies between
various counties, it was felt that a special effort would need to be made to recruit an at-large
volunteer from this community.

C. Staffing

In both cases, task force members anticipated that the staff for the regional administrative entity would be
contracted from the Garfield County Housing Authority. The funding for the additional staff is discussed in
the following section under revenue options.
The options for staffing the administrative entity include the following:
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1.

Allocate time and resources for a half-time Administrator, who would be assisted by a full time
Housing Specialist. The Administrator would be responsible for the operations, budget development
and administration and interfacing with local planners about program requirements and up-coming
projects. The Housing Specialist would be responsible for facilitating the rental or sale of the affordable
housing inventory. This would include conducting income verification, lotteries, hosting information
fairs and forums and maintaining on-going program compliance.

2.

Combine the duties and salaries of the administrator and housing specialist into one full-time position.
Due to the high cost of living in the area, it was suggested that the budget and duties of the two
positions be combined into one and efforts made to fill the position with someone with good
experience in the area of affordable housing.

3.

A variation on Option #1 is to maintain two positions but increase the salary of the Housing Specialist.
This could be done by reducing the amount of time allocated for an administrator and transferring the
savings into the salary of the Housing Specialist. This option is suggested to address the different skillsets required for an administrator and a person who would perform the duties of the Housing
Specialist.

D. Budget

An annual operating budget was developed for the administrative entity. It is estimated that the initial budget
will be $137,000. The following table provides a summary of the costs:

Administrative Budget
Type of Expense
Salaries and Benefits
Operating Expenses
Collection Costs
Total Program Costs

Estimated Cost
$66,248
$64,660
$6,092
$137,000

A more detailed budget is provided in Section V.

E. Revenue

There are potentially five jurisdictions that would participate in the administrative program. The goal is to
have each entity make a contribution to cover the administrative costs. While the contribution could be
provided from existing funds, one of the tools developed in this initiative provides the option for creating a
new revenue source.
The model funding source is intended to have minimal fiscal impact on the community. The concept links
the need for administration of the affordable housing to the employment base, as employees are the primary
source of the demand for affordable housing. Employers have the potential to benefit from the program, as it
will oversee an increasing supply of affordable housing targeted to employees.
The funding model has been developed with the combined goals of simplicity and equal distribution of cost.
Revenue would be generated from fees that range from $50 to $150 per year, based on the size of the
business. Based upon information provided by the Colorado Department of Labor and Employment, there
are 1248 employers in the region. Applying a graduated fee schedule to these employers, as shown in the
table below, could generate $88,600 annually.
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Potential Revenue, based on Size of Business
Size of Business
Number of
Businesses
Annual Fee
Potential Revenue

1 to 4
676

5 to 9
274

10 to 19
159

20 to 49
100

50 or more
39

Total
1248

$50
$33,800

$75
$20,550

$100
$15,900

$125
$12,500

$150
$5,850

$88,600

There are at least two other new revenue sources that could be used to cover the costs of the administrative
entity.
1.

Application Fees of $25 could be charged to households seeking an affordable housing unit. It is
estimated that this would generate $2,500 annually after a sizeable inventory has been constructed.

2.

Transaction Fees of 2.25% could be charged on all re-sales of restricted housing. This option is
projected to raise $136,677 annually when there are 150 units in the program. The amount of
revenue generation is dependent upon the number of units that are in the affordable housing pool
and the turnover rates. It is important to note that these transaction fees assume that units are sold
through the administrative entity.

As the inventory of affordable housing grows, the revenue generated by application fees and transaction fees
is intended to be sufficient to cover all administrative costs. The goal is to establish fee structures that enable
the entity to become self sufficient over time.
Given the approach that each jurisdiction in the area would contribute to cover the operating expenses, there
are three potential methods that can be used to determine the proportional share for each jurisdiction.
1.

The proportional share can be based on the distribution of employers. This rational recognizes the
benefit that accrues to the employers as the housing programs increase the availability of affordable
housing for employees. This concept works best when using a regional perspective. The data
shows that a majority of the employees in the Basalt to Glenwood Springs corridor also live within
the corridor (73%). While the housing to be generated may not be located within the same
jurisdiction as the jobs, it is important to note that a majority of employees both work and live within
the corridor.

2.

Base the proportional share on the distribution of the affordable housing stock. The rational for this
approach is based on housing instead of employment. Communities with the largest share of the
housing inventory would also be responsible for the largest share of the administrative costs.

3.

A third alternative would incorporate both the proportional demand (employment) with the
proportional supply (housing stock). Both would be used to determine the financial contribution
from each jurisdiction. The advantage to this approach is that it takes into account both the
communities with the potential to generate the most revenue and those with the potential to generate
the most housing.

Success will be dependent on maintaining the regional perspective and recognizing that some communities
are better suited to provide housing locations and others to provide the financial resource. The two work in
conjunction with each other and are not inconsistent with the existing demographic patters, noted earlier, as
73% of the Basalt to Glenwood Springs workforce lives within the same area. It is suggested that the
proportional contribution levels be revisited periodically. This would allow for adjustments based on the
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change in the distribution of both housing and employers. More importantly, it would shift the funding from
the jurisdictions in the area to the administrative entity, as income from fees grows with the inventory. The
long-term goal for the administrative entity is to be self-sufficient.

Section VI Legal Basis for Model Funding Ordinance
As discussed in the previous section, the regional administrative entity would ideally be funded by a
contribution from each of the jurisdictions in the region. A fee-based revenue generation source has been
included as one of the tools provided as part of this initiative. Section V includes a model ordinance that may
be adopted by jurisdictions to establish this revenue source. Ultimately each jurisdiction may choose how to
cover its share of the costs.
There are several options available to municipalities and counties for the purpose of generating funds to carry
out various functions. The most common are ad valorem taxes, excise taxes, special assessments and special
fees. The first two require voter approval and the third, special assessment, is inappropriate for the intended
purpose. For those reasons, the focus has shifted to the fourth option, the so-called "special fees." As
discussed in more detail in Section V, a special fee can be authorized and imposed by each of the
municipalities and counties within the region, without the necessity of voter approval, which will provide an
adequate and reliable source of revenue for regional administration. Furthermore, the special fee envisioned
here is not a development exaction, which must satisfy the rational nexus and rough proportionality tests.
It is possible for each of the local governments in the region to impose a fee upon any entity operating within
its boundaries which has employees. Such a fee would be justifiable, both legally and politically, since those
employers will specifically benefit from the efficient and consistent administration of programs that provide
housing for the region's work force. As in Bloom v. City of Ft. Collins, liability for the fee would be based
upon the status of the payer; namely the employment of individuals who will potentially benefit from the
program being administered. And, as long as the revenue generated by the fee is used only to defray the cost
of providing for the administration of housing programs, it should be upheld in a court of law.
The special fee contemplated herein is not a tax that requires voter approval under Article X, Section 20 of
the Colorado Constitution (TABOR). However, the revenue generated by the fee will need to be considered
by each local government in determining annual spending limits. As with all revenue increases, voter
approval may be required in order to spend such increased revenue.

Section VII Other Tools
The task force considered two other tools that could be used in conjunction with the other programs. The
first involves the issue of siting affordable housing in the Basalt to Glenwood Springs corridor. As part of that
analysis, a complete inventory of current and historical affordable housing developments was provided and is
included in Section VI. The inventory shows over 200 affordable housing units that are in the planning or
construction phases of development. In addition, there is one development in Carbondale, Thompson
Corner, which is complete but also in need of a long-term management solution. Other affordable housing
developments in the corridor include two rental projects developed by the Archdiocese which are managed
internally.
As part of the work done on siting affordable housing, criteria were developed and shown graphically, using
the Garfield County GIS mapping system. These are included in Section VII. The criteria include proximity
to transit, commercial centers, and schools. Maps were also based on the exclusion of certain land use
designations such as natural hazards, open space, and low-density areas. Three scenarios were mapped
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applying broad, general and narrow parameters to these criteria. This exercise shows how to use multiple
criteria to evaluate the suitability of certain areas or sites for affordable housing.

Section VII Conclusion
The high level of involvement on the task force from the communities in the area reflects not only the
recognition that affordable housing has become an important issue in the region, it also reflects that desire to
foster more affordable housing. In the interest of moving from analysis to implementation, this report
includes the following suggested next steps:

Next Steps: Regulatory Standards

Regulatory standards are the basis for each community’s housing program. The standards, when applied to
development proposals, will increase the housing inventory overtime. The tools that have been created
allow the latitude for communities to set the standards for the housing programs independently. Suggested
next steps for each community include:
1.

Review the legal rationale and the nexus study as they relate to the regulatory standards.

2.

Based on the community priorities, set mitigation levels and incentive standards that can be
supported politically and economically.

3.

Tailor the model ordinances to fit the local land use regulations.

4.

Adopt mitigation and incentive standards

Next Steps: Administrative Entity

As noted previously, given the similar needs of the local communities to administer existing and potential
affordable housing stock, there is an opportunity for the local communities to pool their resources and gain
an efficiency that cannot be achieved independently. Steps toward creating a regional administrative entity
are listed below. (Note: Obviously, creating a regional administrative entity for affordable housing makes
sense only if enough of the governments in the Basalt to Glenwood Springs adopt ordinances and regulations
to foster affordable housing.)
1.
Focus the Dialogue with Regional Representatives
The work of the task force has provided a framework for an administrative entity. The need at this time is for
a group of community members to volunteer to discuss the recommendations with local jurisdictions. The
proposed framework can be refined, as needed, but can be used as a starting point for the discussions.
2.
Create the Administrative Entity
After local jurisdictions have considered the options, they can determine which board structure best reflects
the needs of the region. The volunteer group formed as part of the first step can then shift the focus to
establishing the regional board, with all the necessary documentation. Separating discussions of board
structure from the discussions on funding will enable action to be taken sooner. Once the board has been
organized, it can further define the vision for the administrative entity. Significant time may be required to
work with local jurisdictions to refine the scope of services, the appropriate staffing levels and the associated
budget needs. The board can become a centralized voice for the communities as these issues are finalized.
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3.
Develop funding commitments
The next step involves developing commitments from the jurisdictions in the region for financial
contributions. The proposed budget provided in the recommendation may require adjustments as the board
prioritizes specific needs. The board may also need to assist with regional efforts to adopt the model funding
source, as individual communities express interest. Once jurisdictions are able to define their financial
commitment, an inter-governmental agreement should be executed.
4.
Hire staff
With the necessary funding in place, the regional administrative entity can become more effective by filling
the staff position(s). Staff is seen to be critical to the long-term success. The sooner the board is able to hire
the staff, the more effective it will be. The staff can play key roles with day-to-day interface with the different
jurisdictions as well as addressing the primary role of managing the inventory of housing.
The table on the following page identifies the opportunities for each of the communities and provides the
status of specific actions. The table identifies the common needs among the communities and shows
opportunities for action.
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Common Affordable Housing Needs / Basalt to Glenwood Springs Corridor & Opportunities for Action.

Basalt

Carbondale

Eagle County

Garfield County
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Assessment of
Need

Legal
Foundation

Regulatory
Standards:
Linkage

Regulatory
Standards:
Density Bonus

Regulatory
Standards:
Overlay zoning

Regulatory
Standards:
Inclusionary
zoning

Management of
Inventory

Provided, with
need for
continued
monitoring
Provided, with
need for
continued
monitoring
Provided, with
need for
continued
monitoring
Provided, with
need for
continued
monitoring
Provided, with
need for
continued
monitoring

Provided

Completed

Potential for
Action

Potential for
Action

Completed

Need for Action

Provided

Potential for
Action

Potential for
Action

Potential for
Action

Potential for
Action

Provided

Potential for
Action

Potential for
Action

Potential for
Action

Potential for
Action

Volunteer
Agency
providing
service
No local
inventory at this
time

Provided

Potential for
Action

Completed

Potential for
Action

Completed

Provided

Potential for
Action

Potential for
Action

Potential for
Action

Potential for
Action

Contracted with
Housing
Authority for
service
Need for Action
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Task Force Workshop Summary
Andy Knudtsen
RRC Associates Team

Introduction

The Regional Affordable Housing Initiative task force has developed recommendations for affordable housing
solutions that include regulatory programs and regional management alternatives. The basis for the
recommendations can be found in the material presented at each of workshop, which is included in the body
of this report. A summary of the discussion at each workshop is provided below.

Summary of July 27, 1999 Workshop
Task Force Representation

There were 21 participants that attended the first workshop, representing a broad spectrum of interests. Each
of the communities in the region were present with staff, community members, or elected officials, including
Glenwood Springs, Eagle County, Garfield County, Carbondale, and Basalt. Organizations present included
Habitat for Humanity, Carbondale Community Development Corporation, large-scale developers, an
affordable housing developer, and the real estate industry. The State of Colorado was represented with staff
from the Division of Housing and the Department of Local Affairs.

Documentation of Housing Needs

Kathy McCormick presented an analysis of the local housing needs. The purpose of providing the
information to the task force was to summarize the historical trends and identify the current housing needs
within the communities. Based on the information, the task force was asked to set goals and identify the
target markets for the housing programs to be created. The consultant team evaluated data from two surveys
fielded in 1998. Although the surveys were distributed in communities from Aspen to Rifle, only data
pertaining to households and businesses from Basalt to Glenwood Springs were used in the analysis.
The representatives of the communities discussed the housing needs identified by the research and worked
towards a goal of defining targets. During the discussion, task force members made the following points.
The order reflects the sequence of the discussion.
1.
2.
3.
4.
5.

Independent of rising housing costs, the supply of affordable homes is shrinking. People
consider leaving rather than buying a home from the limited available supply.
Housing costs are much more reasonable for the existing housing stock. However, when
the existing units are sold, they are often upgraded or expanded and then exceed affordable
limits.
The targets for affordable housing should be based on the local wages of each community.
Ideally, the targets should include households above and below 80% of the area median
income (AMI).
In Garfield County, affordability has already been defined; however, guidelines that
appropriately match buyers to the available units must be developed.
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There is concern that the lower income households may not be adequately represented in
the survey information. The tendency of the communities is to serve 80% to 140% of AMI.
However, that may not reflect the true needs if the surveys do not adequately represent the
lower economic spectrum of the communities.
Often residents with moderate incomes are the ones served by housing programs. Ideally,
programs would address housing needs of households above and below 80% of AMI.
However, more housing product can be created if households with incomes above 80% are
targeted. The communities may not be able to effectively address the households in the
30% to 60% range.
Habitat for Humanity can be effective with households in the 30% range. However, in
order to be effective, government standards pertaining to deed restrictions must become
flexible. Better partnerships are needed between the governments and the nongovernmental organizations.
Communities are unwilling to make the concessions needed for developers to meet the
needs of the lower income households. Whether it requires high-density zoning or subsidies
that buy down the sale price, at this time the governments are not able to provide enough
density or subsidy.
The most effective housing programs will be those that create a housing pool that matches
local wages.

After a discussion of the needs, the task force agreed with the final suggestion. Most, if not all, of the
participants concurred that the programs to be created should generate housing that aligns with the wages a
local employee could earn within a given community.

Selection of Preferred Housing Programs

During the second part of the workshop, the consultant team presented a matrix of 22 housing programs.
The programs were presented to provide a variety of approaches, each with potential to help solve the local
housing problem.
After reviewing each option and asking questions about specific programs, the task force selected five options
for further research. The process for selecting the five programs involved two steps. The first was to “dotvote” to understand which programs were receiving the most attention. The second step was to debate the
merits of the selected programs and build consensus around five.
The results of the dot-voting exercise are as follows:
Number
1
2
3
4
5
6
7
8
9
10
11
12

Program Alternative
Inclusionary Zoning Requirements
Density Bonus
Commercial-Industrial-Lodging Linkage
Community Dev. Corp. or other entity as developer
Size restrictions
Mixed Use
Flexible Development Standards
Mobile Home Park Zoning
Accessory Units
Fees-Based Revenue Generation
Community Land Trust
Annexation Policies
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12
9
8
8
8
7
6
4
4
3
2
2
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13
14
15
16
17
18
19
20
21
22

Partnership between Non-Profit and Private Developer
CDBG, HOME and other State Funds
Fee Waivers or Deferrals
Fast Track Approvals
Rehabilitation Loans
Employer Assisted Housing
Land Banking
Tax-Based Revenue Generation
Down Payment Assistance and Gap Financing
Low Income Housing Tax Credits

FINAL REPORT

2
2
2
1
1
1
1
1
0
0

Based on the selection by the task force members, seven programs made the initial cut. All programs with six
or more votes were included in this group. As competing priorities were debated, the task force selected five
programs, including:
Number
1
2
3
4
5

Program Alternative
Inclusionary Zoning Requirements
Density Bonus
Commercial-Industrial-Lodging Linkage
Mixed Use
Flexible Development Standards

Score
12
9
8
7
6

Originally, the top five included the Community Development Corporation as Developer and Size
Restrictions. The task force determined that it did not need the resources of the consultant team for
additional work concerning the CDC as Developer alternative. It is currently a successful program that
enjoys community support. The Carbondale CDC is currently developing two housing projects, one of which
is located in Carbondale and the other in Aspen. The group determined that it would like to see the CDC
approach continue, but did not choose it for additional legal research and model code writing. It will
continue to be discussed in the management and administration portion of the work program.
The Size Restriction program was also determined not to require the attention of the other five options. The
group also discussed the merits of a size restriction program. Of particular concern on the part of some task
force members is the desire for flexibility, better effectiveness, and less bureaucracy with deed restrictions.
They advocated this option as an alternative to the current deed restriction standards. Ultimately, the size of
the homes to be created by the selected programs must be discussed as the requirements of the linkage and
inclusionary zoning programs are refined.
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Summary of August 31, 1999 Workshop
Task Force Representation

Of the 17 task force members attending the workshop, 11 had attended the first workshop and six were new
to the process. There continued to be representation from Garfield County, Glenwood Springs, Carbondale,
Eagle County, the Roaring Fork School District and the State Division of Housing. Basalt was not
represented. There were five participants representing private sector perspectives. Elected officials included
a Garfield County Commissioner and a Glenwood Springs City Council member and a Glenwood Springs
candidate for Council. In addition to those attending, there are approximately 80 individuals who are invited
to each of the workshops and who receive the packet material. Many of these people are elected officials in
the region.

Administration

Kathy McCormick provided an overview of the three major components required to administer a housing
program -- regulatory, production, and administration. After dividing the participants into two groups, each
group discussed the administrative needs and resources related to the proposed and existing housing
programs in the region. After reviewing approximately 40 specific tasks that are typically performed by a
housing administration, the groups were asked to discuss the merits of each and place them in the separate
divisions of regulatory, production, and administration. The desired qualities and responsibilities evolved
from the work, as the most important specific tasks were identified and grouped together.

Regulatory

The group believed that the regulatory responsibilities should remain within the existing
organizations: Basalt, Carbondale, Glenwood Springs, Garfield County and Eagle County. The top
priorities for these organizations would be to create a board with representatives from each
organization and allocate funds for regional administration.
The group suggested that each community set policies individually. The administrative arm would
cover the functions listed above, notwithstanding the fact that the requirements may vary among
different developments. The policies that the group believed should remain within the purview of
the existing organizations including setting standards for restrictive covenants, developing criteria for
purchasers or renters, negotiating with developers, and determining mitigation requirements, such as
cash-in-lieu or off-site mitigation.

Administration

Most of the discussion focused on the role and responsibilities of the administrative agency. It was
seen filling a coordinating function. This would involve keeping local governments, developers and
interested citizens informed about housing needs, proposed developments and other resources
(mortgage tools, etc.). It was also believed that the administrative agency should be viewed, to the
greatest extent possible, as a neutral party. This means that it should provide information about
housing needs and solutions, but should not “advocate” or become involved in the political process
that often surrounds affordable housing solutions. It was also acknowledged that it would be a
challenge to remain neutral, as an administrative entity would experience the housing need first hand
from potential renters and homebuyers. This, in turn, could create a desire to influence developers
and local governments to act. Understanding this, the group felt it was important that in the early
development of the programs, the administrative entity would be viewed as neutral.
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Key tasks to be undertaken include:
1. Acting as a focal point for gathering information and providing a means for disseminating this
information. Information on existing rents and sales prices by housing type, bedroom
configuration and square footage is important.
Maintaining information on housing needs should include household types, sizes and incomes is
crucial. It is also important that the entity keep track of what households’ desire. This includes
the types of housing they are seeking, what they can afford and desired amenities. This
information would be very useful to developers. It was also noted that there would be times
when desire is at odds with ability to pay. The administrative agency would provide some
education to potential program participants about costs. This would not be in-depth, but a way
to inform future residents that a certain housing type that is not possible given income
constraints, interests rates and the cost of production.
2. Serving a public relations role was also viewed as important. This would be an informational
approach, where the administrative entity would describe housing need and the programs
available in the community. It would share information about who purchased or rented in these
communities. This information would include household type, size, income, and place of
employment and former place of residence.
3. As a subset to serving in a public relation role, the administrative entity would conduct
community-wide education. The purpose would be to share program information with groups
such as area Realtors, lenders, developers, employers, elected officials and potential program
participants.
4. The administrative entity would maintain a waiting list of pre-qualified program participants.
There was discussion about lottery vs. waiting list methods. It was decided that this is a detail,
although very important, and can be addressed later.
5. Income verification would be another function of the entity. There was discussion about having
the property managers of rental properties carry the responsibility for verifying income according
to program guidelines and having the administrative entity conduct an audit of this information.
It was generally believed that this would be a good approach. It was less clear about how to
handle income verification on for-sale product. Some places simply use the income reported by
mortgage companies; others insist on separate income verification. Initially, the entity could do
both to gain understanding into what will work best in the Roaring Fork Valley.
6. The administrative entity should develop the covenant that implements the program policies.
They are also responsible for on-going monitoring of the covenants, including assuring that they
are followed in re-sales and as rental units turn over. It would make the decisions about who is
able to purchase re-sale units and those who are able to rent units, as they become vacant. It is
assumed this will be done in compliance with the program guidelines.
7. The administrative entity would provide annual reports to the participating jurisdictions.
8. It was generally agreed that the administrative entity should function regionally. It would be
important to have a board or oversight group with representation from the area.
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Production

Not a lot of time was spent discussing the role of the developer separately from the administrative function.
Some key points:
1. The developer should be responsible for the initial marketing of the units.
2. The developer should be the one to acquire and/or develop units.
3. Developers are in need of information that will help them understand and respond to the
affordable housing needs in the community.

Resources

During a brainstorming session with the entire task force, the following possible resources were identified. It
is important to note that these were not put into a priority nor tested for reasonableness.
1. Accept some cash in lieu as a way to endow a start up fund.
2. Charge application fees for those seeking to purchase or rent a home. This was also described as
a “qualifying fee”.
3. Charge a percentage on each sale.
4. Obtain an initial “donation” from each of the participating jurisdictions.
5. Use State CHDO start-up funds. These must be used by an approved CHDO (Community
Housing Development Organization). Only the Carbondale Affordable Housing Corporation has
been qualified as a CHDO at this time. It was mentioned as a possible organization where the
administrative function could occur.
6. The Garfield County Housing Authority was mentioned as a possible administrative
organization.
7. The Carbondale Housing Authority was also mentioned as a possible administrative
organization.
8. Place a surcharge for the administrative fee for all re-zonings.
9. Investigate a community-wide tax.
10. Solicit private sector donations to operate the administration.
11. In-kind services in the form of office space, computers were mentioned. This included Colorado
Mountain College, Glenwood City Hall and Basalt.

Next Steps

Using the information described above, the consultant team would return with the following:
1. Develop at least two approaches that could be considered. This will include a review of the
organizational structure (boards and staffing) and the pros and cons of each approach.
2. Develop a budget. This will include an analysis of potential resources.
3. Talk with other agencies that provide administrative services for local governments. Some of this
work has already been done.
At the end of the discussion on administration responsibilities, the consultant team posed a question to the
task force about funding the operations. The consultant team suggested that the task force revisit the
selections from the previous workshop and modify the list to include a program that would fund the
administrative needs. The task force decided to revisit this issue at the end of the workshop.
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Presentation of Legal Basis

Mark White presented his research on the legal basis for moving forward with the selected housing programs.
Questions following the presentation were brief. They focused on deed restriction, specifically the length of
time they can be in effect and the typical standards found within most restrictions.
In response to the questions, Mark White and David Myler said that deed restriction could be written to run
in perpetuity. There are no legal problems in doing this. However, using a conservative approach, it may be
appropriate to state that if the law against perpetuities is found to apply, the restrictions expire at a certain
future date. The specific expiration date could be set multiple decades from the date of construction.
Questions regarding ways to accommodate future conditions into the restrictions were deferred as falling
under the legal ream of contracts.

Revised Selection of Housing Programs

At the first workshop, the task force selected the following programs. The score reflects the number of votes
received during a “dot voting” exercise.
Number
1
2
3
4
5

Program Alternative
Inclusionary Zoning Requirements
Density Bonus
Commercial-Industrial-Lodging Linkage
Mixed Use
Flexible Development Standards

Score
12
9
8
7
6

When asked, the task force was generally interested in including a program that would establish a funding
source. However, selecting a program to delete was not easily done, as several members were anticipating
ways to use each of the different programs previously selected. After discussing the needs associated with
each, the consultant team offered the following compromise:
1.

Model regulations with the legal basis would be provided for:
Inclusionary Zoning Requirements
Density Bonus, and
Commercial-Industrial-Lodging Linkage.

2.

A model ordinance would be written for adoption by each of the entities in the region that would
generate revenue specifically for administration costs.

3.

Simple checklists would be provided for:
Mixed Use Development, and
Flexible Development Standards.

The checklists are intended to be brief and provide the substantive information that communities could then
use to develop their own ordinances. Concerning the Flexible Development Standards, options will be
provided for a range of standards identifying the reasonable upper and lower limits for development controls.
Concerning the Mixed-Use standards, the primary concern of the task force members was to ensure that
secondary mortgage markets provide financing product to potential homebuyers. Rather than developing an
ordinance allowing or requiring mixed-use development, the consultant team will provide the approval
parameters from Fannie Mae, Freddie Mac, and FHA for mixed-use development. This information will
benefit the task force members as they will understand the extent to which uses can be mixed, and still
remain within the approval parameters of the secondary mortgage markets.
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Summary of September 28, 1999 Workshop
Task Force Representation

There were 17 task force members attending the third workshop, which matched the size of the task force at
the second workshop. Most had attended previously, as there were only three new participants. There
continued to be good representation from Garfield County, Glenwood Springs, Carbondale, Basalt, Eagle
County, and the Roaring Fork School District. There were seven participants representing private sector
perspectives. Elected officials included a Garfield County Commissioner and a Glenwood Springs City
Council member and candidate.

Administration

Kathy McCormick presented three options for administrative entities, which were then discussed by the task
force in small groups. After discussing the pros and cons of each, the group decided the following:
•
•
•

The community would be best served by combining the resources of the Carbondale CDC, the
Garfield Housing Authority and Healthy Mountain Communities.
There was a preference to create an entity that would draw from these resources but not be identified
too closely with an existing organization.
Representatives from the three organizations will meet with Kathy within 10 days of the workshop to
develop an alternative based on this directive.

Revenue

David Myler presented a plan to generate revenue to cover the operating needs for the new administrative
entity.
The positive comments about the plan include:
•
•
•
•
•
•

The task force saw the benefits of establishing a revenue source that did not require a vote of the
public.
Some members believed that there would be support for the program among the elected officials in
the region, as the business community would be assessed and would also benefit from an expanded
affordable housing inventory and, eventually, a larger workforce.
All of the task force members recognized the benefit of the relatively small, graduated fees. Most
believed that business owners and not-for-profit organizations would not object to paying $50 to
$150 per year for this purpose.
The task force appreciated the proposed structure as it would provide a constant source of revenue
and would not be linked to the recession-sensitive construction industry.
The task force agreed that the scope of the fee should be expanded to include the not-for-profit
organizations, as some of them have been the largest beneficiaries of past affordable housing
developments.
The task force requested that the ordinance be written so that a single business operating in multiple
jurisdictions is assessed only once per year.

Concerns about the plan included:
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There may be limited political viability as it would require creating a fee in communities, most of
which do not already have a business license fee. Basalt is the only community in the region that
currently has a business license fee and could easily incorporate this new, separate fee into their
operations.
It was noted that many businesses are already struggling, and that it would not be realistic to burden
them more with the additional fee.
One task force member was concerned about creating a new mechanism to assess fees on
commercial businesses. He said that the small amount of the fee for the housing administration was
not an issue, but that local governments may be drawn to use this vehicle in the future for other fees
resulting in sizeable costs to local businesses.

Based on this direction, the task force concluded that:
•
•
•
•
•

This funding source would be beneficial, but should be augmented with application fees and
transaction fees.
Every fee should be kept as small as possible.
The final recommendation of the report will include a “fair share” contribution needed from each
jurisdiction to fund the administrative entity. The amount of the contribution will be based on the
pro rata share of the number of employees located within each area.
The method that each community will use to generate the revenue to cover their share will be left
open for their determination. Multiple choices will be provided to enable them to raise the revenue
to cover the operating costs
Notwithstanding the concerns expressed about the proposed program, the task force believed that
the benefits outweighed the concerns and thought that it would be supported publicly.

Legal Basis for Ordinances

Andy Knudtsen presented the nexus study prepared by David Bechar and Chris Cares. There were few
questions about the study and the task force appeared satisfied with the analysis and did not request
additional research. Discussion about the report included the following points:
•
•
•

One of the sections in the analysis will need to be updated regularly, specifically the section
identifying the cash-in-lieu fee.
The consultant team is researching information to respond to a question about the employee
generation rates for construction uses and whether the number provided reflects the employees
located within the front office as well as in the field.
Finally, a request was made to have the model linkage ordinance be written to include an optional
graduated scale for mitigation, with the intent that developers will be encouraged to construct the
required affordable housing on-site rather than off-site.

Siting

Andy Knudtsen introduced the regional siting issue with a review of the affordable housing units that have
been constructed within the region since 1990. After discussing how siting requirements could be written to
reflect either the needs of the region or the needs of each jurisdiction, the task force opted to discuss specific
siting standards, rather than regional issues. The task force requested that a series of criteria be developed
and shown graphically using Garfield County’s GIS system.
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Summary of October 19, 1999 Workshop
Task Force Representation

There were 16 task force members attending the third workshop, which is generally consistent with the
attendance of the previous workshops. With only two new participants, there appears to be a core of
approximately 14 people who have consistently attended the workshops. The jurisdictions represented
include Garfield County, Glenwood Springs, Carbondale and the State Department of Local Affairs. There
were no participants from Eagle County, the Town of Basalt, or the school district at this workshop. There
were six participants representing private sector perspectives. Elected officials included a Garfield County
Commissioner, a Carbondale Town Council member and a Glenwood Springs City Council candidate.

Model Ordinances -- Mitigation

Richard Grice presented drafts of two model ordinances with standards for four housing programs:
commercial linkage, inclusionary zoning, density bonus, and an affordable housing overlay zone district.
The task force discussed the programs and had questions about the type of housing to be produced by the
mitigation standards. After some debate, the task force concluded that the applicant should be able to decide
if the required housing is to be rented or sold. The ordinance will be written to allow either type of housing,
with the provision that it is subject to Colorado State law. The Colorado Supreme Court will be hearing oral
arguments in the near future on the Telluride v. Lot 34 case and may be issuing a judgment that will affect the
option of providing rental or ownership housing.
The task force discussed the cash-in-lieu fees next and concluded that, in some cases, cash-in-lieu is
preferable to housing production on- or off-site. Prior to the final presentation, Richard Grice will amend the
ordinance to include criteria to determine when developers should construct the required housing and when
they should pay the in-lieu fee. The ordinance will continue to have a provision that any alternative to onsite production is subject to the approval of the jurisdiction.
A suggestion was made that there be occupancy limits for the affordable housing, as the Town of Carbondale
has experienced severe overcrowding in some affordable units. The solution is to address this issue, and the
related issues of minimum square footage and bedrooms per unit, in the Guidelines for the programs.
A task force member asked about the provision requiring jurisdictions to return any fees collected that are not
spent within seven years of the time of mitigation. The legal background was provided for this standard and
the task force acknowledged that the local governments should assume the responsibility for using the funds
productively if they are to adopt standards requiring developers to pay the funds.
Following this discussion, Richard Grice presented the second ordinance setting forth standards for
inclusionary zoning, density bonus, and an affordable housing overlay zone district. The task force was
particularly interested in the examples. One member pointed out that the commercial density bonus might
only work in the communities with Floor Area Ratio (FAR) limits and relatively strict development standards
for other types of zoning controls. In general, there were few questions regarding these programs.

Model Ordinances – Revenue

David Myler presented a draft of a model ordinance that has the potential to create a revenue source. He
emphasized that having multiple sources strengthens the program and provides better legal grounding. He is
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continuing to research the ability for county governments to use the model ordinance but is confident that the
municipal jurisdictions are able to adopt it. He addressed a question regarding the Amendment #1
limitations and confirmed that a vote of the public is not necessary. Some of the task force members felt that
their jurisdictions would embrace the concept. Other task force members expressed some concern. All
expressed a desire to have multiple options for funding the management entity.
Concerning the specific standards of the proposal, several task force members requested that the graduated
scale be reworked to be more reflective of the size of the business and the amount of the fee. Rather than
move toward a “fee per employee,” the task force preferred the simplicity of grouping businesses by size. It
was recommended that the sliding scale be broadened from three categories to a minimum of five.
The task force unanimously agreed that the base of the scale should begin at $50 and that a $50 fee was
reasonable even for the smallest businesses in the region.

Management

Joede Schoeberlein summarized a meeting held since the previous workshop with representatives from the
Carbondale CDC, the Garfield Housing Authority, Healthy Mountain Communities and Kathy McCormick.
The group discussed the options and narrowed the field to two:
•

A new entity that would contract for staffing services from the Garfield County Housing Authority
and Healthy Mountain Communities or

•

An expansion of the current Garfield County Housing Authority to better represent the Basalt to
Glenwood corridor.

Both scenarios require the same funding and entail new staff within the Garfield County Housing Authority.
For a complete description of the alternatives, please see Section V.
The primary direction from the task force was to keep both options available. The elected officials in the
region will ultimately decide which structure is the most appropriate and will need information about both
for their considerations. While maintaining both as options, the task force recommended that the first would
be the best solution. There was concern that the existing housing authority has an existing mission, and that
a new board would be better situated to move forward with the programs under consideration. The task
force suggested that the two boards coordinate their efforts, but maintain separate missions. There was a
suggestion that some individuals serve on both boards to ensure coordination. It was also noted that boards
would be staffed by employees working together under one director.
A suggestion was made to reduce the proposed number of board members for the new entity from eleven to
nine because a smaller board will be logistically easier to run and will engender a greater commitment from
its members. Additionally, it was important that the number of appointed positions directly representing the
local governments be more than the number of at-large positions.

Revenues and Expenditures

After reviewing the proposed budget, the task force recommended that salaries for the full-time housing
specialist and the half-time director be combined into a single position. Some of the members compared the
proposed wages to existing positions and were concerned that it would take the combination of the two to
attract a qualified, competent employee.
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Discussion about the office space line-item generated concern that it may not be funded adequately;
however, it was also suggested that office space may be available as part of other existing governmental or
public offices. While the task force did not pursue this issue, many members did request that the office space
for the employee be located within the Basalt to Glenwood corridor.
The task force recognized the need for the local governments in the region to adequately fund the new
management entity and accepted the proposed budget. The task force strongly emphasized the need for
multiple options that each jurisdiction could consider to raise the revenue needed to fund the new entity.
Sources identified included:
•
•
•
•
•

Direct contributions from local governments
Contribution of revenue from business fees (based on proposed model ordinance)
Endowment fund from cash-in-lieu payments from mitigation standards
Transaction fees
Application fees.

The task force members wanted to have the full range of options for each jurisdiction to consider, with an
understanding of the minimum amount needed from each community to fund the entity during the initial
years. The proposed method to be used to establish the amount for each community will be the pro-rata
share of employers in the Basalt to Glenwood corridor that are located within each jurisdiction.

Siting Criteria

Andy Knudtsen presented three siting criteria alternatives, with graphic examples produced by the Garfield
County GIS system. The three alternatives represented broad, general and narrow scopes using a set of six
criteria. The purpose was to identify the specify areas in the region that are best suited for affordable housing
development. While the task force believed that the model was useful, it thought that each of three
categories was too narrow. The desire was to have more land area identified for potential housing locations.
The criteria can be expanded and re-mapped in the future by task force members working directly with
Garfield County.

Other Tools

David Myler led a discussion on the other tools that were selected early in the process, specifically the
financing standards for mixed-use developments and flexible development standards. The intent of the
consultant team was to provide an overview of the standards for both of these topics, as the task force had
previously opted to reduce the level of analysis of these two programs and expand the scope of work
pertaining to a revenue source.
Concerning the mixed-use development standards, David explained that the Fannie Mae standards, if
incorporated into the construction process from the on-set of new construction, are not difficult to meet. He
suggested proposing the hypothetical development scenario to Fannie Mae to understand their response to a
more specific situation. A task force member suggested that the Fannie Mae standards be applied to a
hypothetical re-development scenario, as that is the most likely scenario for housing in Glenwood Springs.
Fannie Mae’s response will be provided at the final presentation.
Task force members felt that standards provided in the affordable housing overlay zone model ordinance
adequately address the issue of the flexible development standards.
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Regional Economic and Demographic Analysis
Kathy McCormick
RRC Consultant Team

Summary Information
•
•
•
•
•
•

17% of households earn less than $28,800 per year (less than 60% of AMI)
26% of households earn $67,201 or more per year (140% AMI)
Overall, 67% of households are homeowners. Of households earning $48,001 - $57,600, 81% are
homeowners.
There appears to be downward pressure in the rental market; higher income renters are finding homes to
rent that use less than 30% of monthly income.
There is more for-sale housing priced above $210,904 than potential local market to purchase the homes
There are fewer for sale homes priced in the $120,516 - $210,903 than there is potential local market.

Household Income Distribution as a Percentage of Area Median Income (AMI)
Basalt to Glenwood Corridor, 1998

140%+ AMI
($67,201+)
26%

Under 30% AMI
(up to $14,400) 30% - 60% AMI
($14,401 - $28,800)
3%
14%

60% - 80% AMI
($28,801 - $38,400)
15%
120% - 140%
AMI ($57,601 - $67,200)
12%
100% - 120% AMI
($48,001 - $57,600)
10%
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Income and Housing Payment

Generally, housing is considered affordable if households pay no more than 30% of monthly gross income for a
monthly mortgage or rent payment.
•
•
•
•
•
•

Approximately 32% of households pay more than 30% of monthly household income for housing.
100% of those earning less than 30% of the AMI pay more than 30% of income for housing; of this
amount, 36% pay more than 50% of income for housing.
61% of those earning between 30% to 60% of AMI pay more than 30% of income for housing. Of this
amount, 14% pay more than 50% of monthly income for housing.
60% of households earning between 60% to 80% of AMI pay more than 30% of income for housing,
with 4% paying more than 50% of monthly income for housing.
33% of households earning between 80% to 100% of AMI pay more than 30% of income for housing;
1% pay more than half of their income for housing.
No households earning above 100% of AMI pay more than half their income for housing, although 19%
of those earning 100% to 120% of AMI pay more than 30%. Of those earning 120% to 140% of AMI,
15% pay more than 30% of income and 4% of households earning above 140% of AMI pay more than
30% of income for housing.

Percent of Households in Income Group

Proportion of Households Which Are Experiencing a Housing Cost
Burden* by Income Bracket
Basalt to Glenwood Corridor, 1998
100%

*Cost burden defined as spending in excess of 30% of monthly income on rent/mortgage.
Proportion of
Income
Spent on
Rent/Mortgage:

90%
80%

36%

70%
4%

60%
50%

27%

40%

14%

50%+

16%

29%

1%
3%

31%

27%

29%

30%
20%
10%

36%

40 - 49%
4%
9%

3%
16%

0%
Under 30% 30% - 60% 60% - 80% 80% - 100% 100% AMI (up to
AMI
AMI
AMI
120% AMI
$14,400) ($14,401 - ($28,801 - ($38,401 - ($48,001 $28,800)
$38,400)
$48,000)
$57,600)

15%

2%
2%

120% 140%+
140% AMI
AMI
($57,601 - ($67,201+)
$67,200)

30 - 39%

19%
Overall

Household Income (as a Percentage of Area Median Income)
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Percentage of Households Experiencing a Housing Cost Burden
Percentage of Households
0%

10%

20%

30%

Overall

40%

50%

60%

OVERALL

Single parent with

70%
30 - 39%
40 - 49%
50%+

HOUSEHOLD STATUS

Unrelated roommates
Owners

OWNERS VS. RENTERS

Apartment
UNIT TYPE

Single-family home
2

PERSONS IN HOUSEHOLD

5+
El Jebel

PLACE OF RESIDENCE
Source: 1998 HMC/AVIA merged survey data.

Households and Cost Burden

Households who pay more than 30% of income in monthly mortgage or rent (figures are approximates):
•
•
•
•
•
•
•
•
•
•
•
•

Approximately 36% of single adults
58% are single parent households
Approximately 29% of couples
Approximately 28% of couples with children
Unrelated roommates – 26%
32% of family members and unrelated roommates
30% of owners
35% are renters
42% live in apartments
38% live in condos, town homes or duplexes
17% are in mobile homes
Households of three or more persons appear to have the most difficulty with 37% of three person, 22%
of four person and 29 % of five or more persons paying more than 30% of income for housing.
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Composition of Households in the Glenwood to Basalt Corridor

Family members &
unrelated roommates
6%
Unrelated roommates
10%

Couple with child(ren)
32%
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Analysis of Housing Affordability by Income Level, 1998
Basalt to Glenwood Corridor
HOUSING AFFORDABILITY FOR RENTERS
Annual
Household
Percent of

Monthly

Income Household

Area Median Income (Top of Range)
<30% AMI
$14,400
31 - 60% AMI
$28,800
61 - 80% AMI
$38,400
81 - 100% AMI
$48,000
100 - 120% AMI
$57,600
121% - 140% AMI
$67,200
141%+ AMI
$67,201+

Income
$1,200
$2,400
$3,200
$4,000
$4,800
$5,600
$5,601+

Affordable Monthly Percent of Percent of
Rent/Mortgage
Renters Rental Units
Payment
(30% of Monthly in Income
At Price
Household Income)
$360
$720
$960
$1,200
$1,440
$1,680
$1,681+

Bracket
7%
22%
17%
16%
6%
11%
22%
100%

HOUSING AFFORDABILITY FOR OWNERS
Percent of
Homeowners

Percent of
1998 Single Family

Affordable

in Income

Level Home Price*
10%
$45,194
40%
$90,387
21%
$120,516
15%
$150,645
5%
$180,774
6%
$210,903
3% $210,904+
100%

Bracket
2%
8%
15%
22%
12%
13%
28%
100%

&
Condo/Townhome
Sales At Price Level
0%
2%
4%
13%
12%
15%
55%
100%

*Affordable home price calculated assuming 30 year mortgage at 7.5% interest rate, 10% down,
30% of total income going to mortgage payment, and 21% of mortgage payment going to taxes and insurance.
Source: HMC/AVIA merged survey data, 1998; County Assessors' data on sales through August 1998; RRC Associates.
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Proportion of Households Which Are Experiencing a Housing Cost
Burden* by Income Bracket
Basalt to Glenwood Corridor, 1998
*Cost burden defined as spending in excess of 30% of monthly income on rent/mortgage.

100%

Proportion of
Income
Spent on
Rent/Mortgage:

90%

80%

36%

Percent of Households in Income Group

70%

60%

4%
14%

50%

27%

50%+
40 - 49%

40%

16%

30 - 39%

29%
1%
3%

30%

4%
9%

20%

36%

3%
31%

27%

29%

10%

16%

0%
100% Under 30% 30% - 60% 60% - 80% 80% - 100%
120% AMI
AMI
AMI
AMI
AMI (up to
$14,400) ($14,401 - ($28,801 - ($38,401 - ($48,001 $57,600)
$48,000)
$38,400)
$28,800)

15%

19%
2%
2%

140%+
120% AMI
140% AMI
($57,601 - ($67,201+)
$67,200)

Overall

Household Income (as a Percentage of Area Median Income)
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Median Price of Single Family Homes, 1990 - 98/99
Basalt to Glenwood Corridor
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Median Price of Condominiums/Townhomes, 1990 - 98/99
Basalt to Glenwood Corridor
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Percentage of households cost burdened in each community
•
•
•
•

In Basalt, 45% of households.
El Jebel – 24% of households
For Carbondale, 37% of households
Glenwood Springs – 25% of households

Housing Prices

Information regarding median sales prices of various units from 1990 – 98 (unless otherwise noted)

Single Family Homes
•
•
•
•

Basalt/El Jebel – went from approximately $185,000 in 1994 to $329,000 in 1999
Carbondale – $98,250 to $216,750
Glenwood Springs – $109,000 – $208,000
Unincorporated Carbondale/Glenwood – $135, 000 -$294,900

The largest jumps in prices began to occur between 1993 – 1994:
• Carbondale went from $119,500 - $168,000 (41% increase)
• Glenwood Springs went from $115,500 - $137,000 (19% increase)
• Unincorporated Carbondale/Glenwood went from $142,000 - $163,500 (15% increase)

Townhomes
Information regarding average sales prices of townhomes and condos from 1990 – 98 (unless otherwise
noted)
•
•
•
•

In 1994, townhomes/condos sold for an average of $130,000 in Basalt/El Jebel. By 1998, the average
price was $193,000 (48% increase)
Carbondale prices went from $60,050 to $143,500 (239% increase)
Unincorporated Carbondale/Glenwood went from $96,000 to $196,500 (205% increase)
In some communities there was a slight down shift in the sales prices between 1991 to 1992. By 1993,
prices began to rise, with noticeable increases in 1994.

Changes in Wages and Housing Prices Between 1990 - 1998
•
•
•
•

Wages for Garfield County increased 32%
Wages for Pitkin County increased 38%
Rents in the Glenwood to Basalt Corridor increased 47% over the same period. Rents rose 9% faster
than wages paid in Pitkin County and 15% faster than wages paid in Garfield.
Sales Prices in the Glenwood to Basalt Corridor increased 113%. Sales prices increased approximately
2.5 times faster than rents and 3.5 time faster than wages
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Percent Change
Between 1990 and 1999

Percentage Change in Wages and Housing Prices in the Glenwood - Basalt Corridor
1990 to 1998
120%
100%
80%
60%
40%
20%
0%

113%

32%

47%

38%

Percent Change

Average Annual Wage Paid by Garfield County Employers
1990: $19,897
1998: $26,299
Average Annual Wage Paid by Pitkin County Employers
1990: $20,514
1998: $28,308
Median Rent - Glenwood to Basalt Corridor
1990: $497
1998: $730
Median Housing Sales Price in Glenwood/Carbondale Area (Basalt/El Jebel Excluded) - Single Family & Condo
U i
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SECTION III AFFORDABLE HOUSING STRATEGIES
& MODEL ORDINANCES
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AFFORDABLE HOUSING PROGRAM ALTERNATIVES
Richard Grice, Kathy McCormick, Andy Knudsten
RRC Associates Team

Affordable Housing Strategies
A wide variety of programs are available for increasing the supply of affordable housing. In order to address
affordable housing problems comprehensively and equitably it is necessary to think in terms of combinations
of programs, to involve the beneficiaries of affordable housing in its production, create partnerships and to
ensure that new development provides housing in proportion to the housing need it creates. Multiple tools,
including both incentives and exactions, should be combined to create the best overall affordable housing
strategy. Incentive-only programs may not fully address the community’s affordable housing needs,
particularly where there is a significant existing shortfall and there is strong demand for expensive second
homes.
Included in the Appendices (Section VII) is a matrix of affordable housing programs. The matrix summarizes
information on alternative housing strategies presented in this section. The programs included in this
document is not exhaustive, but includes options that may be effective in the lower Roaring Fork area. It can
be used to compare and evaluate key considerations for each type of housing program. The 23 affordable
housing programs are divided into five (5) general program categories:
•
•
•
•
•

Incentives
Exactions
Production
Planning and Zoning
Financial

The affordable housing problem in Lower Roaring Fork Valley has two major components:
1. There is a growing, existing shortfall in the supply of affordable housing that is the responsibility of the
entire community; and,
2. There is a need for affordable housing caused by new development for which such new development
may be held responsible.
It would be unreasonable to expect new development to solve the community's existing shortfall problems.
In a comprehensive affordable housing program, specific housing programs should be selected to address
both the existing housing supply shortfall, future shortfall, and to ensure that new development provides
housing for some or all of the housing need it creates.
Who are the beneficiaries of affordable housing? The entire community benefits when affordable housing is
available for its workers – for its residents. In deciding how to address the two components of the affordable
housing problem, it will be important to keep in mind that the development community is not the only
beneficiary, rather all segments of the community benefit to some degree from the availability of such
housing.
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Strong affordable housing programs depend upon the involvement and cooperation of the private sector,
local and county governments, employers, non-profit agencies, local housing authorities and residents
themselves. Affordable housing programs tend to be more successful when a mixture of community sectors
and all of the primary beneficiaries of affordable housing are involved in producing such housing.
New development may rightly be required to provide housing to satisfy the need for affordable housing that it
generates. However, the burden of proof is on government to demonstrate "nexus" between the
development and the impact mitigation required. In other words, government must demonstrate that the
need for housing is generated by new development and the housing impact mitigation required will benefit
the new development.
The role of local government is to define the need for affordable housing, the populations to benefit from this
housing and the production goals. It should then create incentives and exactions, and bring to bear available
resources (land, tax-exempt financing and, if available, direct funding) to enhance the efforts of those
developers responding to local housing needs. The public sector also needs to provide regulatory oversight
to assure that the housing that is produced is being used by the intended resident. (This subject will be
addressed in more detail in workshop #2 and later in the planning process.)
Finally, one of the keys to appropriate housing development is the management of unintended consequences
(e.g. potential mass and scale issues, social engineering issues, driving of development decisions). Affordable
housing problems are dynamic, constantly changing. Following initial implementation, the combination of
programs and their application will require periodic adjustment. As unintended consequences are identified
adjustments, should be made. The progressive affordable housing programs employed by the communities
referenced herein are constantly being revisited and adjusted as program impacts are understood and
unintended consequences are identified.

Deed restriction considerations

A key consideration for all affordable housing programs is the deed restriction used to ensure that housing,
once produced, remains affordable to the target group over the long term. A deed restriction needs to define
the target group and the pricing mechanism that will be used. A price control that is connected to an
appropriate index is the most certain mechanism available, although the private sector may be reluctant to
voluntarily participate in a price controlled program. Where a price control is utilized, there may be a need
for density bonus or other direct subsidy to make projects economically viable.
Developer’s reluctance to participate in housing programs with price controls is generally a reaction to a
concern that the price controlled units may not be marketable or take a long time to market and also to gain
the understanding and support of Realtors. One option for mitigating this concern is for local government or
another entity to maintain lists of qualified buyers who understand the implications of purchasing a salesprice restricted unit. This would be in addition to the administration of zoning and deed restrictions. This is
an approach used by the City of Boulder and is based on the experience of several communities in California
that operate similar programs.
An alternative to a “price control”, which has proven to be less objectionable to the private sector, is a deed
restriction with a “market limitation”. A market limitation involves limiting who can participate in a housing
market – thus the price of housing is determined by how much a limited group of persons are willing (and
able) to pay for the housing.
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A “market limitation” deed restriction has been successfully implemented in San Miguel County where the
shortfall (some 300 units) was at a manageable level in 1990, at the time of the idea’s inception. San Miguel
County’s approach limited ownership and occupancy of restricted housing to “persons who earn most of their
income in San Miguel County” – thus, demand for a limited supply of housing was restricted to local workers
who “bid” against each other for the housing. Second homebuyers could not participate in the limited
market. The Aspen/Pitkin County Housing Authority has had less success with a similar deed restriction,
which is called "resident-occupied housing." Concern surrounding use of a similar restriction in Aspen/Pitkin
has centered on doubts that supply and demand would ever reach the equilibrium necessary for the market
limitations controls to work. In order for such a restrictions to work, there must be a reasonable expectation
that a balance between supply and demand for housing can be expeditiously achieved.

Incentives
Density Bonus

San Miguel Co., Rancho Mirage, CA, Aspen/Pitkin Co.
Density bonus refers to a housing production incentive program where projects are granted additional
residential density over and above the maximum limit described by existing zoning, preferable in return for
the housing (or a portion thereof) being deed restricted to occupancy by a target group. The density increase
results in a decrease in the land cost per unit.
Depending upon the pricing mechanism selected, density bonuses can be a strong incentive for the private
sector to produce affordable housing. The private sector is less likely to be interested in the program,
however, where deed restrictions with “price controls” are imposed as a condition of density increases.
Where price controls are required, development subsidies may need to be offered in order to motivate the
private sector to produce housing.
Density bonuses can be implemented through a zone district designed for the purpose, for example, an
Affordable Housing Zone District. Such a district typically permits increases in residential density and more
flexible development standards for most or all of the bonus density. Alternatively, density bonuses can be
offered in association with inclusionary zoning programs, as described on page four. For instance, a
development that provides the required percentage of low income housing through an inclusionary
requirement may be granted an automatic density bonus of market rate units.
What are some of the issues associated with the granting of density bonuses in a developed community?
In residential neighborhoods, issues of compatibility with surrounding land uses often surface. Adjacent
residents expect that the density of neighboring development will generally conform to zoning. They might
complain of a lack of certainty if developments meeting certain affordability targets are permitted to exceed
those densities. Proposals to increase zoned density often encounter the Not-In-My-Back-Yard type of
objections and may conflict with other valid master planning goals such as preserving open space or growth
rate concerns. Conflicts among master planning goals require that policy makers balance conflicting goals
against each other.

Accessory Units

San Miguel Co., Snowmass, Aspen/Pitkin Co., Basalt
"Accessory units" refers to optional, smaller second units attached to or within single-family units, also known
as "caretaker units" or "mother-in-law units." Such units often provide desirable housing for singles, couples,
and entry level and seasonal employees. Absentee landowners tend to build the units as a security measure
for houses that would otherwise remain vacant for much of the year. Resident owners find the units to be
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desirable sources of extra income or to provide housing for senior citizens or adult "boomerang" children
who may use such housing while they are in the process of establishing their independence.
After dealing with enforcement problems over the illegal construction of such units for a decade or more,
Aspen and Pitkin County finally recognized that the phenomena was, in part, a response by the local housing
market to the shortage of affordable housing. San Miguel County embraced the program as a means of
encouraging the private sector to create affordable housing and permit such units as a customary accessory
use permitted by right on each single family lot within the urban growth area known as the Telluride Region.
Large houses in the Telluride Region with more than 5,000 square feet are required to build accessory units
on site, or pay the Housing Authority a $80,000 cash in lieu.
Public sector responsibilities relative to accessory dwelling units are generally limited to the administration of
zoning and/or deed restrictions designed to ensure occupancy by targeted groups of people. It is critical that
short-term rentals are prohibited and measures taken to ensure that such units are actually rented to
employees or the program will not reach its potential as an affordable housing program.
Enforcement of zoning and deed restrictions on accessory dwelling units can prove difficult, particularly
because they are included within single-family residences. Homeowners are especially sensitive to intrusions
by zoning enforcement officials into the sanctity of the home. While enforcement efforts are generally more
effective at the building permit phase (i.e., control what is built in order to minimize future enforcement
actions with respect to use and occupancy), deed restrictions on accessory units are never-the-less necessary
if local government is to be able to deal with violations.
Concerns over the impact of such units upon the overall community growth rate and quality of life are
usually addressed with size limitations; off-site parking, siting, and locational requirements; and occupancy
restrictions. Visual impacts of accessory dwelling units may best be mitigated by requiring the units to be
attached to or included within a single-family dwelling or accessory structure like a garage. Thus, the
property may continue to visually read as a single-family dwelling.

Exactions
Inclusionary Zoning

San Miguel Co.--15%, Snowmass--60%, Basalt–20%, Garfield Co. – 10%, Aspen/Pitkin Co.--60%
"Inclusionary Zoning" is defined by the American Institute of Certified Planners2 to mean:
The mandatory inclusion of affordable or local housing units, or financial setaside, as a quid quo pro for
development approval.
Jurisdictions utilizing this program often require that such units be of the same type or similar to other units
being approved in the development. Thus, affordable housing in a wide variety of types and configurations
may be produced with this program. For example, a development consisting of single-family lots might result
in the setaside of a percentage of the single-family lots for affordable housing, although the lots need not be
the same size or as well located as other lots in the development; and a multi-family development might
setaside a percentage of the multi-family units being built, although the units need not be as large or as

2

Comprehensive Certified Planner Preparation Database, 1992, Datachem Software
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luxurious as other units in the development. In Colorado, inclusionary zoning may work most easily for
ownership housing.3
A survey or thirteen inclusionary zoning systems from around the country, conducted in 1998 by the City of
Boulder Planning Department4, has suggested that there are six variables to be considered in an inclusionary
system design:
•
•
•
•
•
•

Threshold of Applicability -- the minimum project size which triggers an inclusionary zoning
affordable housing obligation;
Inclusionary Requirement -- the nature and extent of the required set-aside or alternative contribution
to affordable housing;
Definition of Very low, Low, or Moderate Income Household -- a determination of the level of
affordability of various elements of the inclusionary obligation;
The manner in which in-lieu contributions are handled within any such system;
Duration of affordability requirement; and
The manner in which incentives to developers are handled within the system.

The specific percentage of projects required as a setaside depends upon the political and economic tolerance
of the local community, and the demonstration of "nexus" between the development activity and the
inclusionary housing requirement (further explanation of nexus is contained under Commercial Linkage
below). In all cases the level of required setaside must be “reasonable”. The specific percentage selected or
mitigation level should not be so great as to constitute a "taking" -- the size of the setaside must leave the
property owner with "a reasonable, economic return on his investment". Some factors that may mitigate
some of the potential legal risks of inclusionary programs include:
•
•

The program is an effort to meet the needs of low, moderate or middle income households in an
otherwise "exclusionary" environment, and
Whether the program is “coupled” with a density bonus or other “buy down” provision -- use of a
density bonus provision or other “buy down” in conjunction with an inclusionary housing
requirement can provide a measure of insurance relative to the defensibility of such a program.

However, it is important to keep in mind that such mitigating factors are actually political in nature – they do
not eliminate the necessity to demonstrate nexus.
Advantages of this program include the dispersal of affordable housing throughout the community and the
mandatory production of affordable housing by the private sector in conjunction with other development.
Potential adverse impacts include possible negative effects upon the value of adjacent market units and
conflicts between the interests of local residents and tourists. Local residents often do not want to live in
buildings with tourist accommodations. In addition, inclusionary programs by themselves impact only the
development community, thus creating the perception of unfairness. Finally, affordable housing units may
cause adverse transportation impacts if they are located away from job centers.
3

In Colorado, inclusionary zoning may work most easily for ownership housing. This is because of Colorado law, § 3812-301, C.R.S., which makes rent control illegal in this state. This is not to say that a carefully designed inclusionary
zoning system cannot apply to affordable rental units. Nor is this concern limited to an inclusionary zoning approach in
particular. A residential growth management based system could also be subjected to rent control analysis. This issue is
currently before the Colorado Supreme Court for consideration in Telluride v. Lot Thirty-Four Venture, Case number
98SC547.

4

Boulder Housing Report, City of Boulder Planning Department, 1998.
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Once produced, inclusionary housing units should be restricted by zoning and/or deed restrictions designed
to guarantee that the units provide housing for the target income group over the long term. The
administration of zoning and/or deed restrictions may be accomplished by planning department or housing
authority staff and will have some budgetary implications on local government, although fees may be
established to cover administrative costs.

Commercial/Industrial/Lodging Linkage

Basalt – 20%, San Miguel, Co.-- 15%, Snowmass -- 60%, Whistler, B.C. -- 20-30%, Aspen/Pitkin Co. -- 60%
"Commercial/ Industrial/ Lodging Linkage" refers to zoning provisions that require new development to
provide funds or housing to mitigate some portion of identifiable housing needs created by the new
development. The rationale for this program is that these uses are the direct source of most permanent and
seasonal employees and should be required to "pay their own way." In these communities the housing that
is produced is limited to multi-family housing suitable for low- and moderate- income households, including
seasonal workers, singles, as well as young families.
Prior to utilizing a linkage program, a jurisdiction should demonstrate nexus by documenting the affordable
housing demand resulting from employment generated by commercial and lodging uses. The next step is to
select a mitigation rate that meets local political and economic tolerance, this rate is usually somewhat less
that the maximum possible based on the demonstrated nexus.
It is generally best to rely upon local data to document employment generated by each category of use.
However, because there is a potential for wide variation of employment generation within a category, the
local sample size is often too small to be valid. For example, some lodging facilities may have one employee
per 10 rooms and others may have one employee per room. Therefore, a merged data set will be used to
augment available data with employment data derived from other comparable resort communities.
Aspen and Pitkin County each established a 60% mitigation rate implemented through a growth management
plan designed to limit the overall rate of growth. San Miguel County adopted a minimal 15% mitigation rate
in response to substantial opposition to higher mitigation rates from the development community. To
supplement its linkage program, San Miguel County also adopted an aggressive, density incentive program.
Potential unintended consequences include mass and scale issues, site suitability issues, and the potential to
drive development. Housing requirements have the potential to influence development decisions (i.e., what
gets built) in ways that can produce undesirable results. Developments often find that they need to increase
the mass and scale of development on a site to include additional space for affordable housing, and the
resulting building may not be appropriate in a given situation. Local residents often do not want to live
among short-term accommodations. For these reasons, it may be desirable to consider permitting affordable
housing requirements to be met off-site, where the density can occur within site suitable density, mass and
scale standards.

Production programs
Fee-based Programs

Whistler, B.C.; San Diego, CA; Aspen/Pitkin Cty., Basalt
Fee-based programs involve the use of multiple, dedicated funding sources to raise funds that can accrue to a
local housing trust fund or be held by the governmental entity collecting the fees. These funds are usually
used to “buy-down” the cost of acquiring, developing or rehabilitating housing that is to be made affordable
to households that meet defined income guidelines. These funds may be used by the private sector, local
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housing authority, non-profit or a combination of entities as long as they result in the production/acquisition
of affordable housing.
Examples of funding sources include business license fees, linkage fees or real estate transfer fees. Fee based
approaches usually require demonstration of a nexus, or strong rationale linking the collection of the fee to
mitigating some impact created as the result of some action. In addition, consideration must be given to how
Amendment One effects the collection of these fees by local government. The Town of Basalt has recently
adopted an ordinance that requires a mitigation fee of $0.50/square foot for commercial uses. This fee is
collected at the time of recordation of the final development approval.
Fee-based programs may involve zoning provisions that tie new development to requirements for providing
funds or mitigation to meet some portion of the identifiable impacts of new development. Developers may
elect to pay the fee rather than develop the housing within a specific site. At times, this creates concerns
about distribution of affordable housing throughout the community. On the other hand, this allows the local
government the ability to more clearly target the types of housing it wishes to see produced and then issue
requests for proposals to facilitate the development or acquisition and rehabilitation of this housing. All
sectors of the development community can respond and make proposals about how to use these resources to
buy-down some of the costs.

Tax-based Programs

Boulder, San Diego, CA, Aspen/Pitkin Co.
Tax-based programs involve the use of dedicated tax sources to raise funds to be used to develop, acquire
and/or maintain affordable housing. In some instances, taxes may be imposed on more than one source. For
example, Boulder imposes a housing excise tax on all new residential and non-residential development to
alleviate housing demand generated by new development and a .10 mill property tax to generate funds to
address the established affordable housing shortfall. Tax-based programs can be highly flexible and made
available for use by the private sector, non-profits or local housing authorities. The allocation and use of the
funds is based upon community goals. Once funds are available, those funds may be redirected as necessary
to respond to changing housing needs in the community.
Funding sources may include excise taxes on new development, employee head tax, sales tax, real estate
transfer taxes5, and/or property taxes. Dedicated funding sources may be used to back the sale of mortgage
revenue bonds and thus to leverage fees into more housing benefits. With tax-based programs, local
government usually assumes more direct responsibilities for administering the funds and assuring program
compliance.
Boulder's program successfully leverages funds from other sources on a 7:1 basis and is used in combination
with other development programs (such as sweat equity). The private sector, non-profits and the local housing
authority have used these funds to develop over 300 units of for-sale and rental housing that includes
apartments, town homes and small single family units that are affordable to households earning less than
60% of the Area Median Income.
The excise tax portion is levied at the rate of $.18 per square foot for residential and $.39 per square foot for
non-residential development. The Housing Excise Tax generates approximately $230,000 annually, with
approximately $700,000 generated from the property tax. This program reflects an approach to have new
development pay the costs associated with growth, while the community at large contributes toward the
catching up to the assisted housing goal. Boulder adopted these programs prior to the Tabor Amendment.
Consideration must be given to how Amendment One affects the creations of these tax-based programs.
5

The enabling legislation for real estate transfer taxes has been repealed.
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The Aspen/Pitkin Housing Authority uses dedicated real estate transfer taxes for a variety of development
programs. One example is a program in which local workers and homeowners are offered a cash incentive
to accept the imposition of deed restrictions on their homes. The funds may be used to pay the cash
difference between the appraised value of a residential unit with a deed restriction vs. the value of the same
unit without the affordable housing deed restriction.

Community Land Trust

A community land trust (CLT) is a non-profit housing organization that owns the land in perpetuity. Land trusts
can be active in the acquisition and development of affordable housing. The land trust has a covenant that runs
with the land that requires that the improvements are sold and/or leased to households that meet defined income
requirements. Usually, the cost of the land is taken out of the cost of the housing as a way to make it affordable.
Most CLT’s have a Board of Directors, which includes residents, non-residents and representation from the
community.
There are few public administrative responsibilities with a land trust. Typically, a non-profit is established
that oversees the administration of the land trust. If a jurisdiction were to donate the land, they could control
its use through the terms of the land lease that is administered by the land trust board of directors.
The number of units produced depends upon the underlying zoning. It seems to work best in medium to
high-density zones. In Boulder, there have been approximately 46 units produced using the land trust
concept. These were for-sale, single-family and townhouse style units.
The primary group served under this model tends to be households earning between 60% to 80% of the AMI.
It can be targeted to anyone; however, lower income households are usually more willing to accept the
restrictions of the covenant.
The primary legal issues involve the land lease. These are usually 99 -year leases that carry affordability
requirements and require a small fee or land lease payment to be made to the CLT. These payments can
range in price from $15 per month to over $200 per month. The land lease payment is made to the CLT.
Initially, lenders may be skittish about the language of the land lease. It takes a significant amount of time to
educate lenders about the use of land leases with residential properties, although they are commonly used in
non-residential development.
Some of the unintended consequences include having persons who purchase homes selling them to others
outside the covenant. This may occur when a person wants to sell to a family member or friend, although it
has not been an issue in other CLT’s. The concept of a land trust is difficult for some to understand
conceptually, as the west typically sells the property with the improvement. These programs have been
operating successfully in other parts of the country for the last 10 years. This can be an issue both for the
homeowner and the lender.

Land Banking

This is a tool that has been used successfully by many communities. Land is purchased or donated and held
for future affordable housing development. A local housing authority or non-profit entity may hold title to the
land and earmark it for future development. It may also be purchased by the city. The cost of the land
becomes relatively more affordable over time (in high cost areas). Also, it becomes understood in the
community that this is a site for future affordable housing development. This is a very effective tool in areas
with limited land and high land costs. For example, one site in Boulder was held in a land bank for ten years
and resulted in the development of 123 units of mixed income rental housing using a public/private
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partnership. Another was held for 13 years and resulted in the development of 19 units of fully handicapped
accessible housing that was developed in partnership with two non-profit agencies.
It may be possible to acquire land for affordable housing development when acquiring property for other
public purposes such as a park and open space. Politically there can be a NIMBY reaction to this approach.
Once a proposal is floated to develop a land banked site, the community may react unfavorably as the site
was perceived as open space.
The administrative body has zoning oversight and can be responsible for overseeing any covenant/restrictions
that it imposed as a condition of the land purchase if public dollars are used for its acquisition.
The number and types of units produced depends upon the size and zoning of the parcel, however, medium
to high-density zones work the best. The higher the density the less per unit in land cost, which helps the
overall affordability of the home.

Community Development Corporation (CDC) or Other Entity As Developer

Aspen/Pitkin Co., Carbondale, Boulder, Telluride and Many Other Examples
"Community Development Corporation or Other Entity As Developer " refers to a program where a housing
authority or non-profit assumes an active role as developer of affordable housing and becomes a community
resource. These entities may elect to develop and/or acquire housing which meets the needs of the local
community including for-sale or rental housing. If new development is selected, the CDC has the same
responsibilities as a private sector developer for developing a site. This includes site design, gaining
development approvals through the local government, construction monitoring, financing, and property
management. Some agencies have the private sector develop the site and “turn-key” it back to the entity
when the project has been built. Local government is responsible for assuring its development standards are
met, administering zoning and imposing deed restrictions.
Typically, local housing authorities and non-profits have missions to serve low -income households. This
does not preclude them from developing market rate housing. With declining federal resources to develop
exclusively low income housing, in conjunction with the desire to distribute assisted housing throughout the
community, has led many of these entities to develop mixed income projects. Large amounts of housing for
low- and moderate-income households may be produced serving entry level employees, seniors, singles,
couples, and young families. Low income renters, in particular, benefit from this approach as this group's
housing needs are least likely to be provided by the private sector. This approach is limited only by financial
capability, staff capacity and political will. It may be used to develop all types of housing. One downside is
that there is a common perception that local housing authorities and non-profits are not good developers.
This may lead to challenges in obtaining community support for projects sponsored by these entities.
A good example of such a program is that of Thistle Community Housing, a non-profit developer located in
Boulder County. Thistle has been inventive in its approach to developing housing that is affordable to low
income households. They are currently constructing 32 town homes within the City of Boulder where all but
four of the homes will be sold to households earning less than 80% of the Area Median Income. They are
using the community land trust model in this program. In addition, Thistle developed 30 units of multifamily
rental housing using Low Income Housing Tax Credits. Use of Community Development Corporations
and/or housing authorities can be an important resource in creating housing opportunities for low to
moderate income households within the community.
A deed restriction should be used to guarantee the long-term availability of housing produced by a
community develop corporation or other similar entity to a target group of residents meeting community
priorities.
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Planning and Zoning Programs
Size Restrictions

This tool suggests exploring incentives such as graduating development fees to encourage the production of
smaller size units and disincentives to building larger units. The underlying theory is that smaller units will
be more affordable over time than larger units. While size-restricting units can expand the supply of
relatively moderately priced housing, their cost increases usually keep up with the market and outstrip the
income increases of residents. There is also the concern that a small well appointed unit could be developed
and sold at prices that are out of the range of moderate-income buyers. In Boulder, size restrictions were
used as part of its growth management system. It also involved establishing an initial sales price for the unit.
It was found that between the time the unit was approved and a price agreed upon between the developer
and the city and when the unit was actually built there was an increase in the market price of the home.
When this occurs, the first buyer can sell the unit and receive the “windfall”.
The administrative body has to establish size categories and then enforce the size restriction. It must also
consider mechanisms for retaining affordability over time or at least between the time of approval and sales.
This program tends to produce town homes and small single-family homes for moderate-income households.

Mixed-Use - Commercial and Industrial

Mixed-use is the planned combination of residential uses with either commercial or industrial uses. Ideally,
the various uses are carefully integrated and the project has a pedestrian orientation. Mixed-use
developments are generally located in areas that are convenient to shopping, employment, transit and other
services. They tend to be multifamily dwellings, which are less expensive than single family homes making
it easier to create affordable housing. Efficiencies can be gained in the development of the site plan through
shared parking and the fact that the additional infrastructure costs associated with the housing are do not
increase significantly over the cost associated with the commercial development. The residential portion of
infrastructure costs when located in mixed-use settings compared to the costs associated with the cost of
infrastructure improvements for residential developments alone is significantly less. In addition, most of the
cost of land can be absorbed the commercial development. In essence, the housing is developed using the
air rights.
Because the units produced as a result of this approach are smaller apartments or town homes, it is best
suited for one to two person households who enjoy living in a down town environment. One notable
example of mixed-use development is Denver’s LoDo. This is known primary for its loft development, but it
is one example of mixed use. There are several examples of mixed use developments in Boulder that include
affordable and market rate housing that have been very successful. They tend to be smaller projects, with up
to 20 units of housing. It is important to note that this approach does not always result in affordable housing,
particularly in areas where there is high demand for housing. It may be possible to use this approach as an
incentive for a non-residential developer.
While many examples can be cited regarding successful small scale mixed use developments, large-scale
projects can also work well. In Vail, 71 units of affordable housing were created above 70,000 square feet of
commercial space in a commercial zone district. To achieve the most efficient use of the land, the
commercial development was buried into the hillside, a majority of the parking was located within a below
grade structure, and housing and day care were located above the commercial. The urban design challenges
associated with mixed use require sensitivity to the distinct needs of the different users. In this example, the
designers capitalized on the topography of the site to create buffers between uses. It is important to
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understand the implications that mixed-use development has on financing options for homebuyers. As
buyers often need the most attractive loan terms, mixed use projects should be designed so that mortgage
brokers are not precluded from providing the most affordable loan products.

Mobile Home Park Zoning

Boulder, numerous others
Mobile home parks are a primary source of single family, owner occupied units in most communities. These
are a good source of single family homes for low to moderate-income households, especially for families with
children. They are also popular with the elderly. While the cost of the mobile home is usually affordable,
the increasing lot rents can make it difficult for families to remain in these homes. The challenge is managing
the underlying lot rent to retain affordability. Another part of this puzzle is that many mobile home parks
have medium-density as its underlying zoning, which will allow for re-development to occur at a future date.
If redevelopment does occur, a good source of affordable housing is lost. Mobile home zoning alleviates this
concern. In addition, subdividing the land so those mobile home owners can own the property fee simple
takes out the risk of increasing lot rents. Other options include establishing a community land trust or
cooperative structure for the ownership of the land that includes rent restrictions on the property.
The administering body has to establish the zoning and work with the entity to have it be subdivided. Most
mobile home parks have approximately 10 –12 dwelling units per acre.
Mobile home parks are often not desired in communities. Landowners tend to want to use them as a holding
use until they can be redeveloped into a higher and better use.

Flexible Development Standards

San Miguel Co., Montgomery Co., MD, Aspen/Pitkin Co.
"Flexible Development Standards," including the modification of zoning (use and density), site and design
requirements and applied independently or in conjunction with other programs, are used in communities
across America to help produce single-family homes priced at affordable levels. The single-family home is
still the housing form preferred by most homebuyers. Communities have found that these techniques can be
used to reduce the costs of such housing without unreasonable sacrifice of quality, comfort or livability.
Smaller lot sizes, innovative site design, modified construction techniques and use of different materials can
contribute to lower housing costs. The program can be used to promote affordable housing by revising land
use standards or by modifying existing Planned Unit Development (PUD) ordinances.
Smaller lot area requirements and reduced frontage combined with a corresponding increase in overall
density can reduce the cost of land per unit. Communities that have reduced minimum lot sizes have most
often established new minimums of 3,600 to 5,000 square feet and established minimum frontage
requirements ranging from 30 to 42 feet. In some communities, no such minimums are established and
instead the appropriate minimum lot size and frontage requirements are determined through site plan review.
Flexible setback requirements may permit the siting of a home on one, or even two lot lines, to allow a
greater expanse of contiguous yard space, while maintaining at least a 10 foot setback on opposite sides of
the yard. Setbacks should remain flexible to permit maximum privacy, to allow houses to be sited in relation
to local climate conditions (houses to the north and outdoor areas situated to the south) and to avoid the look
of row houses. Rear lot line setbacks are often maintained in a range of 5 to 12 feet. The least setback
flexibility is generally permitted for the front yard in the interest of maintaining a more traditional streetscape
and to accommodate parking. Front yard setbacks may be reduced to as little as 20 to 25 feet and still
provide a front parking area.
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As lot sizes become smaller, it becomes more difficult to accommodate parking and garages without having
them dominate the streetscape. Mandatory alleys and off-alley parking are an alternative to parking and
garages accessing the house from the front. Angular lot lines may be used to reduce the visual dominance of
garages when viewed from one direction along a street.
Reduced size lots may necessitate other site design requirements or considerations in the interest of
improving streetscapes, maintaining perceptions of quality and livability and ensuring compatibility with
surrounding land uses. Variation in exterior design and siting, setbacks, unit height and rooflines for
buildings built on reduced size lots can provide a more interesting appearance. Perimeter setbacks of at least
50 feet will promote more compatible relationships between sites developed under flexible development
standards and surrounding, more traditional developments.
Communities are more reluctant to reduce site improvement standards for streets and sidewalks, drainage,
storm sewers and utilities, except where those standards are already excessive. In mountain communities,
snow storage requirements must be considered in the establishment of street standards and often result in
right-of-way widths that exceed conventional, "downstream" standards. When provision is made for the
removal of snow, rights-of-way and the minimum street width can reasonably be reduced, provided 20' street
widths are maintained. Short T cul-de-sacs prove to be both desirable and economical to construct.

Annexation Policies

Annexation policies can be established which requires that an annexation of land with significant
development or redevelopment potential provide affordable housing. Municipalities have no obligation to
annex property, and therefore have broad discretion regarding the terms they may require as part of an
annexation. None-the-less, political support for the affordable housing requirements is best assured where
such policies are included in the community’s comprehensive plan. Some policy examples include: (1)
ensure a mix of types and sizes of housing to meet the needs of all residents of the community, and (2)
provide affordable housing in keeping with current community standards as part of all annexations. For such
policies to be effective, the cooperation between the municipal and county government is critical.
The number of units produced would depend upon the parcel size and the percentage of affordable housing
required at the time of annexation. This is a good tool for obtaining a variety of housing that is in keeping
with the character of the community. Landowners are not fond of this option, as it is seen as reducing the
value of the property.

Fee Waivers or Deferrals

Longmont, numerous others
The waiver or deferral of front-end costs can be extremely beneficial to affordable housing development and,
in many cases, may make the difference between a project happening or not happening. The reduction of
front-end costs ripple through an affordable housing proforma and benefiting a project even more than the
actual amount of initial reduction. A direct subsidy of affordable projects through payment of fees out of the
general fund may be preferable to the waiver of a fee, however.
Because impact fee waivers for affordable housing are so common by communities across the country, many
people consider such fee waivers to be an appropriate, standard practice. This practice creates legal risks to
the impact fee programs. Impact fee experts generally agree that fee waivers for affordable housing projects
and sometimes for local residents is a common fatal flaw leading to potential equal protection challenges.
The legal standards for fees and taxes are quite different.
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The difference between a fee and a tax is that a tax is a charge or assessment against income, sale, person,
activity, etc., in which there is no relationship between benefit and costs incurred. In contrast, a fee should
be directly related to benefit or costs incurred. The validity of a fee is best protected by not exempting any
use or activity from a fee requirement when a benefit or a cost is incurred.
Taxes may be used to fund services that provide either general or special benefit and may be assessed upon
transactions or upon specific "class of use," provided they are applied evenly and fairly. Fees collected from
a person or organization should be used to fund specific facilities or services. Therefore, taxes are the most
flexible of all funding mechanisms in that they may be used to fund any public improvements, including
affordable housing.
Impact fees should cover the capital cost of the facilities and services that needed to serve new development
(e.g. water, sewer, fire protection, parks, police protection), no more and no less. They should not be viewed
as free money and must be earmarked. A waiver may be found to be improper except when no costs are
incurred or no services are rendered. Where impact fees have been properly established, any Fee Waiver
should be made up from the general fund or from some other source. Otherwise, the collection of a fee may
constitute unequal taxation. The fund’s integrity should be protected. The fees are needed to cover real
costs. If the fees are waived, the money for the real costs must come from another source.
Affordable housing is one of the major problems of our generation -- a problem that is common to
communities all across the Country. A general fund expenditure for affordable housing purposes is a
legitimate expenditure of public funds because such housing provides a general benefit to all citizens of the
community.

Fast Track Approvals

No specific examples available
"Fast track approvals" generally refers to shortening of the public review process, limiting public comment
and participation and prioritization of affordable housing reviews over the review of other land use
application. Fast track approvals theoretically could be used to produce any types of housing needed by a
target group of residents. However, staff reviews of affordable housing proposals should be at least as
thorough as reviews of other applications. Where density increases are involved, site plan review should be
even more thorough. Site plan and grading plan review of higher density developments and developments
with flexible development standards should be reviewed in a highly detailed fashion to ensure high quality
projects. No more units are produced in the long run with fast track approvals. Adjacent property owners
often find them offensive. When adjacent owners oppose housing development proposals, that opposition
may become more intense and vigorous as result of the shortened review process.

Financial Programs
Rehabilitation Loans

Home rehabilitation loans can be used by low to moderate income households for the purpose of making
code and safety repairs. The main outcome of this program is to preserve the quality of existing affordable
housing stock. Loans are typically repaid at the time a home is sold, with a modest (3-5%) interest rate. This
revolving fund provides dollars for maintaining the program over time.
The public body may administer the program, conduct the inspections of the units to determine the amount
of rehab needed and estimate of cost, obtain bids and oversee the work. This program maintains existing
stock. Mostly low-income households are assisted with a rehab loan program.
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There are few political or legal issues with this program. The town or county can inspect the home, develop
bid specifications and bid the work. This is all done in close consultation with the homeowner. The
homeowner enters into a contract with the contractor and the city makes sure the work is done to the
satisfaction of the owner.

Down Payment Assistance and Gap Financing

These are programs that often provide down payment assistance to income qualified buyers. In Boulder, up
to $45,000 can be awarded to a first time buyer. The buyer then agrees to accept a deed restricted the re-sale
of the unit to someone who is income qualified in the future. In this way, the cost of the house is “bought
down” one time and placed into the permanently affordable housing pool. One variation on this approach is
to have a shared equity program. Under this program, the community provides an amount of down payment
assistance and participates in the equity value of the home. At the time of re-sale, the city recaptures its
investment, plus a share of the appreciation. These funds are then used to assist the next buyer. The
advantage of shared appreciation is that is allows a buyer to purchase any home that is available on the
market that is within their income range. This disadvantage is when home prices escalate faster than income,
making it more difficult for buyers to find both suitable and affordable housing.
The administrative responsibilities include recordation of the covenant and follow-up to assure that the
requirements of the covenant are met. Also, the program works the best the agency maintains a list of
households who are income eligible. This involved on going homebuyer-training programs that culminate in
buyers being pre-qualified to purchase homes. Homebuyer fairs are one way of making people aware of the
program and also the housing that is available in the community. The fairs can involve local lenders, Realtors
and others who want to make their products available to homebuyers.
Number of units produced varies depending upon the amount of funds available for the subsidy, the cost of
housing and income levels of households targeted to benefit from the program. In Boulder, 14 households
were assisted in 1998 and four have been assisted as of June 1999. Town homes and condos are usually
acquired because of their cost. In Boulder, the program serves households earning less than 80% of the AMI
since it is funded with HOME and CDBG dollars.
This tends to be a popular program, although there can be problems with lenders who do not want to see the
covenant recorded against the property. They are concerned about being able to foreclose, if it becomes
necessary and also being able to sell the notes on the secondary market. Localities want to be assured the
covenant is recorded as it protects its investment in the property. Most localities include a right of first refusal
provision in the covenant, which allows the locality the ability to purchase the property in the event of a
default or foreclosure. Even with this language, it can be difficult to obtain Fannie Mae and FHA approval of
the covenants.

Low Income Housing Tax Credit (LIHTC)

The Low Income Housing Tax Credit is a federal program that used by both private and non-profit developers
to generate equity to produce affordable housing. The credit requires that at least 20% of the development
be setaside as affordable to households earning 50% or less or the AMI or 40% of the project setaside as
affordable to households earning 60% of the AMI for at least 15 years. Tax credits are very competitive and
are awarded on a point system. As a result, most developers provide more than the 60% setaside and agree
to either permanent or 30-year affordability requirements.
The public body assures that the development meets zoning and other requirements. The Colorado Housing
and Finance Authority oversees the allocation of the tax credit and requires local support of the project.
Many tax credit projects rely on funds from other sources, including CDBG and HOME dollars. This helps to
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bring down the development costs and enhance affordability. Since tax credits are used for rental property,
apartment complexes are the most common housing types produced. The community can be influential in
the bedroom configuration and amenities offered as part of the development. It is not necessary to have a
project be 100% affordable to low-income households.

Community Development Block Grant and HOME Funds

The Community Development Block Grant (CDBG) and HOME Program are federally funding programs that
are administered through the State Division of Housing for much of Colorado. CDBG is a federal program
that provides funds for a broad range of uses, including affordable housing. The HOME Program is strictly for
housing, but can be used for acquisition, new construction, and rehabilitation and first-time buyer programs.
Housing produced using these funds must be affordable to households earning no more than 80% of the
AMI. Competition for funds is keen and most developers set aside housing for households earning less that
the 80% of AMI. Only non-profits or local housing authorities may use HOME or CDBG funds. There are
various regulations that must be adhered to when accepting these dollars. Also, the State wants local
participation in a proposed project. This may include investment of local dollars, fee waivers or development
considerations. These are a good source of funds to be used in tandem with other program approaches.

Non-Profit Corp./ Private Developer Partnership (63-20)

Edwards -- Lake Creek, Avon -- Eagle Bend, Keystone -- Winter-Green
"Non-profit Corp./Private Developer Partnership (63-20)” refers to tax exempt financing issued for non-profits,
project specific corporations formed under the Internal Revenue Service Tax Code (63-20). Local
government's responsibility in such a corporation is limited to sponsorship of the formation of such a
corporation and the issuance of revenue bonds. Revenue bonds do not burden property taxes; instead they
depend upon dedicated project revenues for retirement. Because of the costs involved with a bond issue,
underwriting and placement, this program is generally not feasible for projects involving less than one
hundred (100) units. Units developed with the 63-20 Corporation may include any type of rental housing,
but they are most often used for multi-family projects. Project occupancy is normally limited to low to
middle income households and controlled by a board of directors composed of representatives of the
residents, local governmental and the developer. This program provides a good opportunity for employers to
participate by providing subordinated debt. With this participation, employers are then able to master lease
units for employees with the provision that not more than 50% of the total project is master leased.
The public subsidizes the resulting projects in that they are tax exempt, so there are implications on school
districts and other taxing entities. However, when the bonds are paid off, local government owns the
projects debt free.
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Model Affordable Housing Ordinances
Richard Grice
RRC Associates Team

Commercial Linkage
The Model Affordable Housing Regulations for Commercial Linkage are based on the white paper entitled,
“Nexus Analysis and Affordability Analysis”, completed by the RRC Associates Team. In drafting the
Commercial Linkage Regulations, we began with the Employment Generation Rates, which are derived from
some 17 employer surveys conducted since 1990 by RRC Associates. Next, we reduced the Employment
Generation Rates to adjust for multiple job holding by employees (1.15 jobs per employee), and to compensate
for employees who do not live or want to live in the Lower Roaring Fork Valley (15%). These adjustments result
in what is described as the “100% mitigation level”.
Significant aspects of the draft regulations include:
•

The regulations apply to all non-residential development, except to remodeling or change in use that does
not result in an increase in employment generation as defined in the regulations.

•

Affordable Housing is defined as deed-restricted housing. All housing units produced pursuant to these
regulations are to be Deed Restricted and subject to administrative Guidelines, Rules and Regulations.

•

The 100% mitigation level as used in the Commercial Linkage Regulations, measures the mitigation
requirement in “employees” (i.e., units of 400 sq. ft per employee), rather than in “households”.

•

We believe that the mitigation requirements are best reflected in the smaller denominator. We submit that
so long as the actual mitigation requirement chosen is sufficiently low to ensure fairness, greater precision is
not necessary and the defensibility of the regulations is not compromised by not stating the mitigation
requirements in households.

•

A 20% mitigation level is initially recommended. The nexus study would support a mitigation level of up to
64%. The selected mitigation level should be based on the nexus study, local political and economic
tolerance, and a consideration of the level adopted by other jurisdictions and the circumstances surrounding
those decisions. The nation-wide commercial linkage mitigation level is approximately 15%, Basalt adopted
a 20% mitigation level, and Aspen/Pitkin, a (voluntary) 60% mitigation level.

•

Mitigation requirements utilize the “simplified categories approach”, which involves “groupings” of uses
with similar employment generation characteristics, rather than the detailed categories approach, primarily
in order to simplify of administration. A “detailed categories approach” would mean that “change in use”
reviews would consume much staff and applicant time.

•

Methods of satisfying the requirements include construction on-site unless the Governing Body approves an
off-site construction proposal. Fractional requirements are payable as cash-in-lieu. Thus, all development,
regardless of the size of the development, is equally regulated.

•

Each applicant is required to submit a Housing Mitigation Plan that will be reviewed against the Commercial
Linkage Requirements. The Administrative Body’s decision on the Housing Mitigation Plan may be
appealed to the Governing Body. This mechanism provides an added measure of insurance against legal
challenge.
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•

If an applicant believes that a proposed development will have an employee generation rate of less than the
mitigation required by the Commercial Linkage Regulations, an independent calculation may be submitted
and reviewed against established criteria. Again, this mechanism provides an added measure of insurance
against legal challenge.

•

Homeowner’s dues and assessments limitations require consideration of the size of Affordable Housing units
as compared to other residential or non-residential condominium units in a development. A limitation on
the annual increase of such dues and assessment is also suggested to further ensure continued affordability.

Issues not addressed by the model regulations include price control mechanisms and specific target groups or
categories, relative to AMI. These issues are best addressed in the selected Deed Restriction, to be included
on the subdivision plat, and the accompanying Affordable Housing Guidelines.
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[NAME OF JURISDICTION]
ORDINANCE (OR “RESOLUTION”, IF COUNTY) NO. ____, SERIES _____
AN ORDINANCE (OR RESOLUTION) AMENDING THE
[NAME OF JURISDICTION] LAND USE CODE, ADOPTING
AFFORDABLE HOUSING REGULATIONS:
COMMERCIAL LINKAGE REQUIREMENTS
WHEREAS, by Ordinance (or Resolution) No. ____, Series _____, passed and adopted
___________________, the [GOVERNING BODY] of the [NAME OF JURISDICTION], Colorado, adopted
[NAME OF JURISDICTION ZONING AND SUBDIVISION REGULATIONS] (hereinafter referred to as
“Land Use Code” or “Code”) for the purpose of regulating land use, subdivision and development in
[NAME OF JURISDICTION] in accordance with the [NAME OF JURISDICTION] Comprehensive Plan;

on
the
the
the

WHEREAS, the [NAME OF JURISDICTION] Comprehensive Plan, which was adopted on [INSERT DATE]
includes the following affordable housing policies:

[INSERT LIST OF HOUSING POLICIES AND PROVISIONS]

WHEREAS, amendments to the Code have been drafted as necessary to implement the affordable housing
policies, goals and objectives of the [NAME OF JURISDICTION] Comprehensive Plan;
WHEREAS, upon adoption, the regulations of this ordinance apply uniformly to development, as specified
herein, in the [NAME OF JURISDICTION];
WHEREAS, the model affordable housing regulations contained in this ordinance are supported by research
data and findings contained in a white paper entitled, “Regional Affordable Housing Initiative, Nexus
Analysis (for Commercial Linkage) and Affordability Analysis (for Inclusionary Zoning)”, September 1999,
prepared for the Regional Affordable Housing Task Force c/o Healthy Mountain Communities, by the RRC
Associates Team (hereinafter referred to as “the White Paper”);
WHEREAS, based upon an aggregate of 17 community surveys that included components dedicated to
employment issues, which are summarized in the White Paper, completed between 1990-1999 in resortimpacted communities by RRC Associates of Boulder, Colorado, the employment generation characteristics
of various non-residential and lodging uses are as follows:
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EMPLOYMENT GENERATION RATES
Employees per 1000 total square Feet or per Room
LAND USE CATEGORIES
EMPLOYEE
GENERATION
Utilities
1.7 jobs/1000s.f.
Service Commercial
2.0 jobs/1000s.f.
Government
2.2 jobs/1000s.f.
Education
2.3 jobs/1000s.f.
Other services
2.9 jobs/1000s.f.
Grocery/liquor/convenience
3.0 jobs/1000s.f.
Real Estate/property mgt.
3.2 jobs/1000s.f.
Financial/insurance
3.2 jobs/1000s.f.
Professional services
4.4 jobs/1000s.f.
Construction trades
4.5 jobs/1000s.f.
Recreation/attractions
4.5 jobs/1000 s.f.
Transportation
7.2 jobs/1000 s.f.
Bar/restaurant
7.4 jobs/1000s.f.
Hotel/lodge rooms
0.78 jobs/room
(Source: R.R.C. Associates Team’s White Paper)
WHEREAS, a “Detailed Categories Approach” to the calculation of employee generation rates and mitigation
requirements must be reduced to compensate (1) for multiple job-holding by employees, and (2) for
employees who prefer to live outside of the Glenwood-Basalt region, as follows:

LAND USE CATEGORIES

DETAILED CATEGORIES APPROACH
EMPLOYEE
Employee
GENERATION
generation

Reduced for
Multiple job
holding

reduced for
Preferences

(LESS 15%)
(1.15 JOBS/ EMP.)
Utilities
1.48 jobs/1000s.f.
1.26 jobs/1000s.f.
Service commercial
1.73 jobs/1000s.f.
1.47 jobs/1000s.f.
Government
1.91 jobs/1000s.f.
1.91 jobs/1000s.f.
Education
2.00 jobs/1000s.f.
1.62 jobs/1000s.f.
Grocery/liquor/convenience
2.52 jobs/1000s.f.
2.14 jobs/1000s.f.
Real estate/prop. mgt.
2.78 jobs/1000s.f.
2.36 jobs/1000s.f.
Financial/insurance
2.78 jobs/1000s.f.
2.36 jobs/1000s.f.
Professional services
3.83 jobs/1000s.f.
3.26 jobs/1000s.f.
Construction trades
3.91 jobs/1000s.f.
3.32 jobs/1000s.f.
Recreation/attractions
3.91 jobs/1000s.f.
3.32 jobs/1000s.f.
Transportation
6.26 jobs/1000s.f.
5.32 jobs/1000s.f.
Bar/restaurant
6.43 jobs/1000s.f.
5.47 jobs/1000s.f.
Hotel/lodge rooms
0.78 jobs/room
0.66 jobs/room
Other
Based on Review
Based on Review
(Source: R.R.C. Associates Team’s White Paper)
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100 %
MITIGATION
LEVEL
(1000 ÷ jobs)

1 unit/794s.f.
1 unit/680s.f.
1 unit/524s.f.
1 unit/617s.f.
1 unit/467s.f.
1 unit/424s.f.
1 unit/424s.f.
1 unit/306s.f.
1 unit/301s.f.
1 unit/301s.f.
1 unit/187s.f.
1 unit/182s.f.
1 unit/1.52 rooms
Based on Review
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WHEREAS, a “Simplified Categories Approach” to the calculation of employee generation rates and
mitigation requirements for various non-residential uses based on the overall average job generation of the
various land use category combinations, is illustrated as follows:
SIMPLIFIED CATEGORIES APPROACH
EMPLOYEE UNITS REQUIRED PER 1,000 TOTAL FLOOR AREA
LAND USE CATEGORIES
EMPLOYEE
100 %
Employee
GENERATION
MITIGATION
generation
LEVEL
Reduced for
reduced for

Multiple job
holding

(1.15 JOBS/ EMP.)
1.60 jobs/1000s.f.

Utilities
&
Service
Commercial
1.96 jobs/1000s.f.
Government & Education
Grocery/liquor/
convenience,
Real
estate/property management, 4.06 jobs/1000s.f.
Financial/
insurance,
Professional
services,
Construction
trades,
Recreation/attractions,
Transportation,
Bar/restaurant
Hotel/Lodging Rooms
Other

Preferences
(LESS 15%)
1.37 jobs/1000s.f.

1 unit/730s.f.

1.76 jobs/1000s.f.

1 unit/568s.f.

3.44 jobs/1000s.f.

1 unit/291s.f.

0.78 jobs/room
0.66 jobs/room
Based on Review
Based on Review
(Source: R.R.C. Associates Team’s “White Paper”)

1 unit/1.52 rooms
Based on Review

WHEREAS, the “Simplified Categories Approach” to Commercial Linkage and a mitigation level of less than
100% is preferable to a “Detailed Categories Approach” for many reasons, including but not limited to the
following:
1. Some 64% of employees of the typical non-residential use in the study area will not be able to afford
market-rate housing;
2. Commercial linkage is only one (1) complement of an overall housing strategy;
3. The administrative costs associated with change-in-use reviews are reduced;
4. A 100% mitigation level would fail to recognize that development provides the community w/social
& economic benefits; and
5. Less than 100% mitigation provides a “margin of error” on the side of the development community
in the interest of fairness and equity, and minimizes the regulatory intrusion into the private sector
and social arena.
WHEREAS, the community has identified financial resources that do not require developer contributions to
address existing deficiencies in the supply of affordable housing and is not expecting or requiring developers
to address existing deficiency problems through the requirements of this ordinance (or resolution);
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WHEREAS, there is a substantial and rational connection between the need for affordable housing generated
by new non-residential development and the requirements for the provision of affordable housing set forth
herein;
WHEREAS, the [GOVERNING BODY] chooses, as a matter of policy, to require less Affordable Housing than
100% mitigation so as not to discourage non-residential development and to encourage employment growth;
WHEREAS, the accompanying ordinance (or resolution), which adopts Inclusionary Residential
Requirements, Density Bonus and Development Incentives and the AH-PUD, Affordable Housing Overlay
District, is designed to “soften” and otherwise reduce the financial impact of the regulatory requirements
contained herein;
WHEREAS, this model ordinance was developed as result of the work of a multi-jurisdictional and multidisciplinary team, the Regional Affordable Housing Task Force, through a series of public workshops held by
the Task Force over a five (5) month period, July to November 1999;
WHEREAS, the Planning and Zoning Commission of the [NAME OF JURISDICTION] reviewed proposed
changes in a public hearing (or regular meeting) with due notice given that the Commission would meet and
hear the subject amendments;
WHEREAS, due notice was given that the [GOVERNING BODY] would meet to hear and consider the
adoption of the subject amendments on this date; and
WHEREAS, the [GOVERNING BODY has heard and considered all evidence and testimony presented with
respect to the amendments and has determined, subsequent to said public hearing that the adoption of this
Ordinance is in the best interest of the Citizens of the [NAME OF JURISDICTION].
NOW, THEREFORE, BE IT ORDAINED (OR RESOLVED) BY THE [GOVERNING BODY], THAT [NAME OF
JURISDICTION] LAND USE CODE IS HEREBY AMENDED BY THE ADDITION OF COMMERCIAL
LINKAGE REQUIREMENTS, AS FOLLOWS:
Article I.

Findings.

New non-residential development generates additional employment needs, and consistent with the desire to
have new development mitigate impacts attributable to such development, the [NAME OF JURISDICTION]
finds it necessary to require such development to provide affordable housing. Maintaining permanent and
long-term housing in proximity to the source of employment generation serves to maintain a health
community; i.e. one which provides a variety of types and sizes of housing to meet the needs of those who
live and work in the community. It also serves to reduce regional traffic congestion, and to minimize impacts
on adjacent communities. Housing must be affordable to the local labor force in order for the local economy
to remain stable.
In order to maintain community, to compensate for market conditions, and to ensure that new non-residential
development mitigates a portion of the need for housing generated by such development in [NAME OF
JURISDICTION], these regulations will be utilized to require new development to mitigate a portion of the
employees housing need generated by such development.
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Definitions.

The terms, phrases, words, and clauses in this ordinance shall have the meaning assigned below. Any terms,
phrases, words, and clauses not defined herein shall have the meaning assigned in the [NAME OF
JURISDICTION] Land Use Code. Any terms, phrases, words, and clauses not defined in Code shall have
meaning assigned in Webster’s Third New International Dictionary, 1993, Unabridged.
A.

Affordable Housing shall mean a residential lot or separate dwelling unit that is deed restricted in
accordance with a deed restriction enforceable in the State of Colorado, as approved by the
City/Town/County Attorney, to ownership by the Project Developer or to Employees and their
spouses, and to use and occupancy by Employees and their spouses and children.

B.

Density Bonus shall mean an increase over the base number of units permitted in any residential zone
district.

C.

Development shall mean any man-made change to improved or unimproved real property, the use
of any principal structure or land, or any other activity that requires issuance of a building permit.
Development activities include: subdivision of land; change in the intensity of use of land;
construction, reconstruction, demolition or partial demolition or alteration of buildings, roads, utilities,
and other facilities; commencement of drilling (except for a water well or to obtain soil samples),
mining, or excavation; installation of septic systems; grading; deposit of refuse, debris, or fill materials;
and clearing of natural vegetation cover.

D.

Dwelling shall mean a structure or portion of a structure, other than a mobile home, that is designed,
occupied or intended to be occupied as living quarters and includes facilities for cooking, sleeping and
sanitation; but not including hotels, motels, clubs, boarding houses, or any institution such as an
asylum, hospital, or jail where human beings are housed by reason of illness or under legal
restraints.
1.

2.

Employee Dwelling Unit shall mean a separate Affordable Housing unit that contains not less
than 400 square feet, and not more than 1200 square feet of floor area, and is:
a.

Located within or attached to a non-residential development, but has a separate entrance
from such non-residential development; and not accessed from another residential
dwelling; or

b.

Detached from the non-residential development, but located on the same lot.

Free Market Dwelling Unit. A dwelling unit that is not deed restricted.

E. Floor area or total floor area shall mean the sum of the gross horizontal areas of all floors or a building
measured from the exterior faces of the exterior walls or from the centerline of walls separating
buildings, and shall include cellar or basement space used for commercial purposes
Article III.
A.

Commercial Linkage Requirements

Purpose. The purpose of this Article is to create housing that is affordable, the need for which is
generated by new, non-residential development [the jurisdiction’s existing Land Use Code should
have a rule of construction on this term of art; and, if not, then such rules of construction should be
added to this ordinance (or resolution)]. This is accomplished through the establishment of
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affordable housing requirements for such development that requires the construction of affordable
housing as a condition of approval for all non-residential development, or as a less preferred
alternative, cash payments.
B. Applicability. The standards of this Article apply to all new, non-residential development within the
[NAME OF JURISDICTION]. For the purpose of this Article, development shall be defined as set
forth in Article II. Definitions; provided, however, that development shall not include Dredging,
Excavation, Drilling, Demolition, Clearing, and Deposit [the jurisdiction’ existing zoning or
ordinance should have a rule of construction on this term of art, if not then such rules of
construction should be added to this ordinance (or resolution)]. These activities are preparatory to
development; and, by themselves, they do not create new square footage.
C.

Exemption
1.

Redevelopment of Pre-Existing Use and Change in Use. The following are exempt from the
requirements of this ordinance, provided such activity does not create additional employment
generation as determined by Table 1 in Article III.E:
a.
b.
c.

2.

D.

Redevelopment;
Remodeling of an existing use; or
The change from one use to another is exempt from the requirements of this Article.

Only the uses and areas that existed prior to the redevelopment or remodeling shall be
exempt from the requirements of this Article. Any new area or any change in use which
creates additional Employee Generation as determined by Table 1 in Article III.E., shall be
subject to the provisions of this Article.

Minimum Requirements
1.

Deed restriction. Any Affordable Housing required by this Article shall be deed restricted, in
accordance with a deed restriction enforceable in the State of Colorado, as approved by the
City/Town/County Attorney, to rental or ownership and occupancy by the Project Developer
or to persons who live or work in [NAME OF JURISDICTION].

2.

Housing Guidelines. The employee dwelling units shall be developed in accordance with
and subject to the [NAME OF JURISDICTION] Affordable Housing Guidelines.

3.

Timing of Occupancy. The employee dwelling units shall be ready for occupancy no later
than the date of the initial or temporary occupancy of the free market portion of the project. If
the free market multi-family units are to be developed in phases, then the affordable housing
units can be developed in proportion to the phasing of the free market multi-family units.

4.

Homeowner's Association Dues and Assessments.
a.

If an employee dwelling unit, is developed as a part of a development that includes a
combination of affordable housing and free market dwelling units for sales purposes,
then any documents creating the condominium association or homeowners’ association
shall state that the affordable housing unit shall only be assessed monthly dues and other
shared assessments based on whichever of the following two (2) formulas results in the
lower cost for the affordable housing unit:
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i.

The size of employee dwelling unit in square feet as compared to the total size of
the other units in the development; or

ii.

The size of the lot on which the employee dwelling unit is located as compared to
the total size of the other lots in the development.

Any general annual assessment, special assessment, or any other assessed charge for such
employee dwelling unit shall be subject to an initial assessment and/or annual
assessment increase limitation equal to 3% of the prior year's general annual assessment
for the employee dwelling unit.

Parking Requirements. Notwithstanding other provisions to the contrary contained in the [NAME
OF JURISDICTION] Land Use Code, each employee dwelling unit shall be provided a minimum of
one (1) parking space.

E. Calculation of Minimum Affordable Housing Requirements. The minimum affordable housing
requirement for non-residential development in all districts shall be determined according to the
following formula: (ROUNDING)
1.

Number of employees generated by the proposed development (as determined by using the
applicable generation factors in Table #1) multiplied by 20% equals the minimum number of
employees required to be provided with affordable housing.

Table 1
MINIMUM AFFORDABLE HOUSING REQUIREMENTS
EMPLOYEE UNITS REQUIRED PER 1,000 TOTAL SQUARE FEET
LAND USE CATEGORIES
EMPLOYEE
100 %
Employee
GENERATION
MITIGATION
generation
LEVEL
Reduced for
reduced for

Multiple job
holding

(1.15 JOBS/ EMP.)
1.60 jobs/1000s.f.

Utilities
&
Service
Commercial
1.96 jobs/1000s.f.
Government & Education
Grocery/liquor/
convenience,
Real
estate/property management, 4.06 jobs/1000s.f.
Financial/
insurance,
Professional
services,
Construction
trades,
Recreation/attractions,
Transportation,
Bar/restaurant
Hotel/Lodging Rooms
Other

Preferences
(LESS 15%)
1.37 jobs/1000s.f.

1 unit/730s.f.

1 unit/3650s.f.

1.76 jobs/1000s.f.

1 unit/568s.f.

1 unit/2840s.f.

3.44 jobs/1000s.f.

1 unit/291s.f.

1 unit/1430s.f.

0.78 jobs/room
0.66 jobs/room
1 unit/1.52 rooms
Based on Review
Based on Review
Based on Review
(Source: R.R.C. Associates Team’s White Paper)
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2.

For the purposes of this subsection:
a.

One unit shall be at least 400 sq. ft. per employee for which mitigation is required.

b.

Square footage shall be calculated based on the total floor area of the non-residential use,
including basement or cellar space used for commercial purposes.

c.

Hotel and accommodation units (lodging units) shall be units that do not have kitchens.

d.

The minimum number of employees shall be multiplied by 400 s.f. per employee to
determine the total minimum Affordable Housing Requirement, as follows:
MINIMUM # OF
EMPLOYEES

e.
G.

FINAL REPORT

X

400 S.F.
EMPLOYEE

=

S.F. OF MINIMUM AFFORDABLE
HOUSING REQUIREMENT

All fractions shall be rounded to the nearest whole number.

Alternative Independent Calculation. Alternatively, an applicant may submit an independent
calculation of the number of employees to be generated by a proposed development, to be used in
place of the employee generation requirements Table 1 in Article III.E. Approval of the results of
the independent calculation shall be at the sole discretion of the Planning and Zoning Commission.
1.

Review Criteria. Prior to approval of any Independent Calculation, the [NAME OF
JURISDICTION] [ADMINISTRATIVE BODY] shall review the Independent Calculation and
forward a recommendation to the Planning and Zoning Commission. In determining whether
approval of an independent calculation should be granted, the Commission shall consider the
following criteria:
a.

Data and records, including but not limited an independent pay roll audit, supporting
employment generation for the proposed use. The Commission may employ, at the
applicant's expense, a professional of the Commission's choosing to evaluate the
independent calculation.

b.

Future changes in use for the property permitted by the underlying zoning and provisions
of this Article.

c.

Actual employment rates of similar businesses and activities within the [NAME OF
JURISDICTION] Region and other resort communities.

d.

Whether approval would be consistent with the intents and purposes of this Article and
the [NAME OF JURISDICTION] Comprehensive Plan.

e.

Approval of an Independent Calculation shall be site and use specific, non-transferable
and be memorialized in a Development Agreement between the property owner and the
[NAME OF JURISDICTION]. Such Agreement shall be executed prior to issuance of any
building permit.
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If the independent calculation is not approved, the applicable employee generation
factor from Table #1 shall be applied to the proposed development.

2.

Independent Payroll Audit. The Planning and Zoning Commission shall require the applicant
to have an independent payroll audit performed two (2) years following the project's
occupancy to determine if the number of employees in the project corresponds with the
applicant's calculation. The Planning and Zoning Commission shall adjust the applicant's
housing requirement in accord with the results of the audit, and the Development Agreement
shall be so amended. The Planning and Zoning Commission may waive the Independent
Payroll Audit.

3.

Uses Not Listed. Should a proposed use not be listed in Table #1 then an independent
calculation shall be used to determine the number of employees generated by that use.

4.

Appeal. Upon final approval or denial of the Independent Calculation by the Planning and
Zoning Commission an appeal to Governing body may be filed pursuant to [INSERT
APPROPRIATE CITATION].

Method for Providing Housing. Applicants shall satisfy the housing requirements established in
Article III.E., Calculation of Minimum Affordable Housing Requirements, by submitting a Housing
Mitigation Plan, pursuant to the requirements of Article III.I., Housing Mitigation Plan, specifying
how the minimum affordable housing requirement will be provided.
1.

Required Methods
a.

Construction of unit(s) on the site on which the development is proposed.

b.

Construction of units(s) off-site, as a less preferred method, subject to the approval of the
[GOVERNING BODY] and any other applicable provisions of this Code, provided that
such land, site or structure has not been previously restricted to employee or affordable
housing. Such off-site units may be permitted, where the Governing Body determines
that:
i.

Residential uses would be incompatible with the principal, non-residential use on
the subject site, or

ii.

Other special circumstances render an off-site location preferable for residential
purposes.

c.

Payment of Cash in-Lieu pursuant to Article III.H., as a less preferred method, subject to
the approval of the [GOVERNING BODY].

d.

Any remaining minimum requirement for Affordable Housing not met through the
provisions of a., b. and c., above, or any new development, or redevelopment of any
existing property which results in a minimum Affordable Housing Requirement of less
than 400 s.f., shall be provided by one (1) of the following methods:
i.

Construction of unit(s) on the site (thus exceeding the minimum requirement) on which
the development is proposed; or
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Payment of Cash in-Lieu pursuant to Article III.H.

Payment of Cash in-Lieu. Any payment of the cash-in-lieu shall be made in amounts for each
housing category, as these categories have been defined in the [NAME OF JURISDICTION]
Affordable Housing Guidelines. The fees shall be reviewed and updated within two (2) years of
their original adoption, and at least every two (2) years thereafter.
1.

Time of Payment and Use of Funds. Payment of the cash-in-lieu shall be made to the Finance
Director prior to the issuance of any building permits for the free market portion of the
development.

2.

Interest Bearing Account. The Finance Director shall transfer the funds to an interest bearing
account.

3.

Authorized Uses of Fees. The funds, and any interest accrued, shall be used only for the
purpose of planning for, subsidizing or developing affordable and employee housing.

4.

Refund of Fees
a.

Seven Year Limit. Fees collected pursuant to this Article may be returned to the then
present owner or property for which a fee was paid, including any interest earned, if the
fees have not been spent within seven (7) years from the date fees were paid, unless the
Governing body shall have earmarked the funds for expenditure on a specific project, in
which case the Governing body may extend the time period by up to three (3) more
years.

b.

Written Request. To obtain the refund, the present owner must submit a written request
to the Planning Director within one (1) year following the end of the seventh (7th) year
from the date payment was received.

c.

Payments Determined. For the purpose of this Article, payments collected shall be
deemed spent on the basis that the first payment in shall be the first payment out.

I. Housing Mitigation Plan
1.

Housing Mitigation Plan Required. An applicant for any new non-residential development or
change in use within the [NAME OF JURISDICTION] shall submit a Housing Mitigation Plan
to the [NAME OF JURISDICTION] [ADMINISTRATIVE BODY], unless exempted pursuant to
Article III.D., Exemptions.
a.

Content. The Housing Mitigation Plan shall include the following:
i.

Calculation and Method. The calculation of, and method by which housing is to be
provided, in compliance with Article III.E, Calculation of Minimum Affordable
Housing Requirement and Article III.G., Method for Providing Housing.

ii.

Unit Descriptions. If affordable housing units are to be developed, a site plan and
building floor plans (if applicable), illustrating the number of units proposed, their
location, the number of bedrooms in and size (s.f.) of each unit, the rental/sale mix
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of the development, and the categories to which each unit is proposed to be
restricted. A tabulation of this information shall also be submitted.
b.

Timing of Review/Amendments. The Housing Mitigation Plan shall be submitted to and
approved by the [NAME OF JURISDICTION] [ADMINISTRATIVE BODY] prior to, or
concurrent with, application to the [NAME OF JURISDICTION] for the free market
portion of the initial development plan. Review and approval of plans by the [NAME OF
JURISDICTION] for construction of affordable housing shall be prior to, or concurrent
with, the free market portion of the development plan. Any amendment to the Housing
Mitigation Plan shall require [NAME OF JURISDICTION] [ADMINISTRATIVE BODY]
approval.

2.

Certification of Decision. The [NAME OF JURISDICTION] [ADMINISTRATIVE BODY], or its
designee, shall certify its approval, approval with conditions, or denial of the Housing
Mitigation Plan to the Planning Director. Such approval, approval with conditions, or denial
shall be based on compliance with the provisions of this Article and the Affordable Housing
Guidelines.

3.

Appeal. Upon final approval or denial of the Housing Mitigation Plan by the [NAME OF
JURISDICTION] [ADMINISTRATIVE BODY] an appeal to Governing body may be filed
pursuant to [INSERT APPROPRIATE ARTICLE CITATION].

APPROVED BY THE [GOVERNING BODY] AT FIRST READING ON _______________, 1999.
[NAME OF JURISDICTION][GOVERNING BODY]
__________________________________________
Chairman or Mayor
ATTEST:
__________________________________________
CLERK AND RECORDER
PASSED, APPROVED AND ADOPTED BY THE [GOVERNING BODY] AT A PUBLIC HEARING ON FINAL
READING THIS ____DAY OF ______________, 1999.
[NAME OF JURISDICTION][GOVERNING BODY]

__________________________________________
Chairman or Mayor
ATTEST:
__________________________________________
Clerk and Recorder
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Inclusionary Residential Requirements, and Bonus Density and Development
Incentives
The Model Affordable Housing Regulations for Inclusionary Residential Requirements, and Bonus Density
and Development Incentives, are based, in part, on the white paper entitled, “Nexus Analysis and
Affordability Analysis”, completed by the RRC Associates Team. Among other findings, the paper concludes that
Inclusionary Residential Requirements are best based on the rational that the market is not keeping with the
housing demand for local workers and residents.
Inclusionary Residential requirements are “use regulations”, which essentially require a mandatory setaside of a
percentage of the housing produced as quid pro quo for development.
Significant aspects of the draft regulations include:
•

The regulations apply to all residential development, except to affordable housing units and the construction
of a single-family or duplex on a previously approved lot or parcel.

•

Affordable Housing is defined as deed-restricted housing. All housing units produced pursuant to these
regulations are to be Deed Restricted and subject to administrative Guidelines, Rules and Regulations.

•

A 20% setaside, or mitigation, is initially recommended. The specific mitigation level to be established is
primarily a function of local political and economic tolerance. The level established should take into
consideration the level established for such regulations by other jurisdictions and the circumstances
surrounding those decisions. It should not be so great as to leave property with no reasonable economic
use; i.e., avoid a “taking”.

•

Methods of satisfying the requirements include the setaside of one (1) of every five (5) subdivision lots, and
one (1) of every five units in a multi-family structure.

•

Up to 25% bonus density may be permitted for residential projects, subject to specific “use-on-review”
criteria, to partially compensate for the financial impact of the inclusionary residential requirements.

•

Up to 25% maximum floor area and increased height of 10 feet may be permitted for non-residential
projects, subject to specific “use-on-review” criteria, again to partially compensate for the financial impact of
the commercial linkage requirements.

•

Homeowner’s dues and assessments limitations require consideration of the size of Affordable Housing units
as compared to other residential or non-residential condominium units in a development. A limitation on
the annual increase of such dues and assessment is also suggested to further ensure continued affordability.

•

Issues not addressed by the model regulations include price control mechanisms and specific target groups
or categories, relative to AMI. These issues are best addressed in the selected Deed Restriction, to be
included on the subdivision plat, and the accompanying Affordable Housing Guidelines.
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[NAME OF JURISDICTION]
ORDINANCE (OR “RESOLUTION”, IF COUNTY) NO. ____, SERIES _____
AN ORDINANCE (OR RESOLUTION) AMENDING THE
[NAME OF JURISDICTION] LAND USE CODE, ADOPTING
AFFORDABLE HOUSING REGULATIONS:
INCLUSIONARY RESIDENTIAL REQUIREMENTS, AND
BONUS DENSITY AND DEVELOPMENT INCENTIVES
WHEREAS, by Ordinance (or Resolution) No. ____, Series _____, passed and adopted
___________________, the [GOVERNING BODY] of the [NAME OF JURISDICTION], Colorado, adopted
[NAME OF JURISDICTION ZONING AND SUBDIVISION REGULATIONS] (hereinafter referred to as
“Land Use Code” or “Code”) for the purpose of regulating land use, subdivision and development in
[NAME OF JURISDICTION] in accordance with the [NAME OF JURISDICTION] Comprehensive Plan;

on
the
the
the

WHEREAS, the [NAME OF JURISDICTION] Comprehensive Plan, which was adopted on [INSERT DATE]
includes the following affordable housing policies:

[INSERT LIST OF HOUSING POLICIES AND PROVISIONS]
WHEREAS, amendments to the Code have been drafted as necessary to implement the affordable housing
policies, goals and objectives of the [NAME OF JURISDICTION] Comprehensive Plan;
WHEREAS, upon adoption, the regulations of this ordinance apply uniformly to development, as specified
herein, in the [NAME OF JURISDICTION];
WHEREAS, the model affordable housing regulations contained in this ordinance are supported by research
data and findings contained in a white paper entitled, “Regional Affordable Housing Initiative, Nexus
Analysis (for Commercial Linkage) and Affordability Analysis (for Inclusionary Zoning)”, September 1999,
prepared for the Regional Affordable Housing Task Force c/o Healthy Mountain Communities, by the RRC
Associates Team (hereinafter referred to as “the White Paper”);
WHEREAS, the White Paper demonstrates that, “the free market is not supplying sufficient numbers of
affordable housing units to keep up with the demand from local residents and workers”;
WHEREAS, the Inclusionary Residential provisions of this ordinance seek to ensure that at least some housing
is set aside at prices affordable to local residents as part of the residential development process;
WHEREAS, the Density Bonus and Development Incentive provisions of this ordinance are designed to
“soften” and otherwise reduce the financial impact of the regulatory requirements contained herein;
WHEREAS, this model ordinance was developed as result of the work of a multi-jurisdictional and multidisciplinary team, the Healthy Mountain Communities Affordable Housing Task Force, through a series of
public workshops held by the Task Force over a five (5) month period, July to November 1999;
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WHEREAS, the Planning and Zoning Commission of the [NAME OF JURISDICTION] reviewed proposed
changes in a public hearing (or regular meeting) with due notice given that the Commission would meet and
hear the subject amendments;
WHEREAS, due notice was given that the [GOVERNING BODY] would meet to hear and consider the
adoption of the subject amendments on this date; and
WHEREAS, the [GOVERNING BODY has heard and considered all evidence and testimony presented with
respect to the amendments and has determined, subsequent to said public hearing that the adoption of this
Ordinance is in the best interest of the Citizens of the [NAME OF JURISDICTION].
NOW, THEREFORE, BE IT ORDAINED (OR RESOLVED) BY THE [GOVERNING BODY], THAT [NAME OF
JURISDICTION] LAND USE CODE IS HEREBY AMENDED BY THE ADDITION OF INCLUSIONARY
RESIDENTIAL REQUIREMENTS, BONUS DENSITY AND DEVELOPMENT INCENTIVES, AND AH-PUD,
AFFORDABLE HOUSING ZONE “OVERLAY” DISTRICT, AS FOLLOWS:
Article I.

Findings.

It is essential for the preservation and maintenance of the [NAME OF JURISDICTION] community to ensure
the provision of affordable housing as a part of new development. A healthy community is one that meets
the needs of the people who live or work in the community, and “affordable housing” is a critical human
need and an essential component of a healthy community. Market conditions in the Lower Roaring Fork
Valley are such that affordable housing will not be produced via the less restrictive alternative of eliminating
restrictive zoning barriers. Affordable, permanent and long-term, housing serves to maintain a health
community; i.e., one that provides a variety of types and sizes of housing to meet the needs of those who live
and work in the community. It also serves to reduce regional traffic congestion, to minimize impacts on
adjacent communities and to promote economic development. Housing must be affordable to the local labor
force in order for the local economy to remain stable.
Article II.
A.

Definitions
Affordable Housing shall mean a residential lot or separate dwelling unit that is deed restricted in
accordance with a deed restriction approved by the Governing Body to ownership by the Project
Developer or to Employees and their spouses, and to use and occupancy by Employees and their
spouses and children.

B. Density Bonus shall mean an increase over the base number of units permitted in any residential zone
district.
C.

Development shall mean any man-made change to improved or unimproved real property, the use
of any principal structure or land, or any other activity that requires issuance of a building permit.
Development activities include: subdivision of land; change in the intensity of use of land;
construction, reconstruction, demolition or partial demolition or alteration of buildings, roads, utilities,
and other facilities; commencement of drilling (except for a water well or to obtain soil samples),
mining, or excavation; installation of septic systems; grading; deposit of refuse, debris, or fill materials;
and clearing of natural vegetation cover.
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D.

Dwelling shall mean a structure or portion of a structure, other than a mobile home, that is designed,
occupied or intended to be occupied as living quarters and includes facilities for cooking, sleeping and
sanitation; but not including hotels, motels, clubs, boarding houses, or any institution such as an
asylum, hospital, or jail where human beings are housed by reason of illness or under legal
restraints.
1.

Duplex Dwelling shall mean two (2) residential dwelling units, other than mobile homes, within
a single building and under a single roof.

2.

Employee Dwelling Unit shall mean a separate Affordable Housing unit that contains not less
than 400 square feet and not more than 1200 square feet of floor area and is:{see other
ordinance]
a.

Located within or attached to a non-residential development, but has a separate entrance
from such non-residential development;

b.

Not accessed from another residential dwelling;

c.

Detached from the non-residential development but located on the same lot.

3.

Multi-family Dwelling shall mean three (3) or more residential dwelling units, other than mobile
homes, within a single building and under a single roof, including apartments, houses and
attached multi-family dwellings.

4.

Single-family Dwelling shall mean a dwelling unit [UBC or HUD STANDARD] located on a
separate lot or tract that has no physical connection to a building located on any other lot or tract.

Article III.
A.

FINAL REPORT

Inclusionary Residential Requirements

Purpose. The purpose of this Article is to mitigate the impact of market rate housing construction
on the limited supply of available land suitable for such housing, thus preventing the [NAME OF
JURISDICTION]’s zoning regulations applicable to residential development from having the effect
of excluding housing that meets the needs all economic groups within the [NAME OF
JURISDICTION].
This is accomplished through the establishment of affordable housing
requirements for such development that requires setaside of a portion of new development for
affordable housing purposes as a condition of approval for all residential development.

B. Applicability. Affordable housing shall be required as a condition of approval for all residential
development including: single-family subdivisions, and duplex dwellings and multi-family
structures. In the interest of maintaining fairness and simplicity, all fractions shall be rounded to
the nearest whole number.
C.

Exemptions. The following development is exempt from the requirements of this Article:
1.

Affordable Housing and Designated Employee Dwelling Units. Development of Affordable
Housing and Employee Dwelling Units as defined herein are exempt from the requirements of
this Article.

2.

Single-family and Duplex Residential Development. Single-family or Duplex residential
density on a single, pre-existing lot shall be exempt from the requirements of this Article.
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Residential Development Requirements. All new residential subdivisions consisting of five (5) or
more lots and of all new multi-unit residential developments comprised of five (5) or more units
shall set aside lots or units for affordable housing, as follows:
1.

One (1) of every five (5) lots in each new subdivision shall be deed-restricted;

2.

One (1) of every five (5) units in each new multi-unit development shall be deed-restricted.
Table 2
SUMMARY OF INCLUSIONARY RESIDENTIAL REQUIREMENTS
Type of Development
Mitigation Level
Mitigation Required
Residential Subdivisions
20%
1/5 units
Multi-family
20%
1/5 units

E. Minimum Requirements
1.

Deed restriction. Any Affordable Housing required by this Article shall be deed restricted, in
accordance with a deed restriction enforceable in the State of Colorado, as approved by the
City/Town/County Attorney, to rental or ownership and occupancy by the Project Developer
or to persons who live or work in [NAME OF JURISDICTION].

2.

Housing Guidelines. The units shall be developed and comply with the size requirements
and other design standards established within the [NAME OF JURISDICTION] Affordable
Housing Guidelines.

3.

Timing of Occupancy. The units shall be ready for occupancy no later than the date of the
initial or temporary occupancy of the free market portion of the project. If the free market
units are to be developed in phases, then the affordable housing units can be developed in
proportion to the phasing of the free market units.

4.

Homeowner's Association Dues and Assessments.
a.

B.

If an affordable housing unit is developed as part of a mixed free market/affordable
housing development project for sales purposes, then any documents creating the
condominium association or homeowners association shall state that the affordable
housing unit shall only be assessed monthly dues and other shared assessments based on
whichever of the following two (2) formulas results in the lower cost for the affordable
housing unit:
i.

The size of affordable housing unit in square feet as compared to the total size of the
other units in the development; or

ii.

The size of the lot on which the affordable housing unit is located as compared to
the total size of the other lots in the development.

Any general annual assessment, special assessment, or any other assessed charge for such
Affordable Housing Unit shall be subject to an initial assessment and/or annual assessment
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increase limitation equal to 3% of the prior year's general annual assessment for the Affordable
Housing Unit.
F. Housing Mitigation Plan
1.

Housing Mitigation Plan Required. An applicant for any new residential development within
the [NAME OF JURISDICTION] shall submit a Housing Mitigation Plan to the [NAME OF
JURISDICTION] [ADMINISTRATIVE BODY], unless exempted pursuant to Article III.C.,
Exemptions.
a.

b.

i.

Calculation and Method. The calculation of, and method by which housing is to be
provided, in compliance with Article III.D. Residential Development Requirements.

ii.

Unit Descriptions. If affordable housing units are to be developed, a site plan and
building floor plans (if applicable), illustrating the number of units proposed, their
location, the number of bedrooms in and size (s.f.) of each unit, the rental/sale mix
of the development, and the categories to which each unit is proposed to be
restricted. A tabulation of this information shall also be submitted.

Timing of Review/Amendments. The Housing Mitigation Plan shall be submitted to and
approved by the [NAME OF JURISDICTION] [ADMINISTRATIVE BODY] prior to, or
concurrent with, application to the [NAME OF JURISDICTION] for the free market
portion of the initial development plan. Review and approval of plans by the [NAME OF
JURISDICTION] for construction of affordable housing shall be prior to, or concurrent
with, the free market portion of the development plan. Any amendment to the Housing
Mitigation Plan shall require [NAME OF JURISDICTION] [ADMINISTRATIVE BODY]
approval.

2.

Certification of Decision. The [NAME OF JURISDICTION] [ADMINISTRATIVE BODY], or its
designee, shall certify its approval, approval with conditions, or denial of the Housing
Mitigation Plan to the Planning Director. Such approval, approval with conditions, or denial
shall be based on compliance with the provisions of this Article and the Affordable Housing
Guidelines.

3.

Appeal. Upon final approval or denial of the Housing Mitigation Plan by the [NAME OF
JURISDICTION] [ADMINISTRATIVE BODY] an appeal to Governing body may be filed
pursuant to [INSERT APPROPRIATE ARTICLE CITATION].

Article IV.
A.

Content. The Housing Mitigation Plan shall include the following:

Density Bonus and Development Incentives for Affordable Housing

Purpose. The discretionary provisions of this Article provide density bonuses and other incentives
to encourage the construction of affordable housing within [NAME OF JURISDICTION] and to
reduce the financial impact of the affordable housing that is otherwise required by the Commercial
Linkage Requirements of Ordinance (or Resolution) #____, and Inclusionary Residential
Requirements.
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B.

Minimum Requirements
1.

Deed restriction. Any Affordable Housing required by this Article shall be deed restricted, in
accordance with a deed restricted approved by the Governing Body, to ownership and
occupancy by the Project Developer or to persons who live or work in [NAME OF
JURISDICTION].

2.

Housing Guidelines. The units shall be developed and comply with the size requirements
and other design standards established within the [NAME OF JURISDICTION] Affordable
Housing Guidelines.

3.

Homeowner's Association Dues and Assessments
a.

B.

C.

If an affordable housing unit is developed as part of a mixed free market/affordable
housing development project for sales purposes, then any documents creating the
condominium association or homeowners association shall state that the affordable
housing unit shall only be assessed monthly dues and other shared assessments based on
whichever of the following two (2) formulas results in the lower cost for the affordable
housing unit:
i.

The size of affordable housing unit in square feet as compared to the total size of the
other units in the development; or

ii.

The size of the lot on which the affordable housing unit is located as compared to
the total size of the other lots in the development.

Any general annual assessment, special assessment, or any other assessed charge for such
Affordable Housing Unit shall be subject to an initial assessment and/or annual assessment
increase limitation equal to 3% of the prior year's general annual assessment for the Affordable
Housing Unit.

Residential Uses. A residential development of five (5) or more dwelling units complying with the
Residential Inclusionary Requirements may be granted density bonus up to 25% above the density
permitted by the underlying zone district, pursuant to the terms of this subsection.
1.

D.

FINAL REPORT

Use-on-review Criteria. Bonus density may be granted by the governing body, in accordance
with the jurisdiction’s Use-on-review procedures and criteria [as contained in the existing
ordinance (or resolution)], subject to the following criteria:
a.

The maximum density may be increased by up to 25%;

b.

The proposed project and density shall be compatible with the surrounding land uses and
neighborhood character, and suitable for the proposed site; and

c.

The development shall comply with all other applicable land use regulations.

Non-residential Uses. A non-residential development complying with the Commercial Linkage
Requirements of Ordinance (or Resolution #____), may be granted bonus floor area and/or height,
above that permitted by the underlying zone district, pursuant to the terms of this subsection.
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Use-on-review Criteria. Bonus density may be granted by the governing body, in accordance
with the jurisdiction’s Use-on-review procedures and criteria [as contained in the existing
ordinance (or resolution)], subject to the following criteria:
a.

The maximum floor area permitted for Affordable Housing purposes may be increased by
up to 25%.

b.

The maximum height permitted for a non-residential use may be increased by up to 10
feet to add deed restricted affordable housing space if such additional space is stepped
back from the façade(s) facing the street by one (1) foot for each one (1) vertical foot of
height;

c.

The proposed project and density shall be compatible with the surrounding land uses and
neighborhood character, and suitable for the proposed site; and

d.

The development shall comply with all other applicable land use regulations.

APPROVED BY THE [GOVERNING BODY] AT FIRST READING ON _______________, 1999.
[NAME OF JURISDICTION][GOVERNING BODY]
__________________________________________
Chairman or Mayor
ATTEST:
__________________________________________
CLERK AND RECORDER
PASSED, APPROVED AND ADOPTED BY THE [GOVERNING BODY] AT A PUBLIC HEARING ON FINAL
READING THIS ____DAY OF ______________, 1999.
[NAME OF JURISDICTION][GOVERNING BODY]
__________________________________________
Chairman or Mayor
ATTEST:
__________________________________________
Clerk and Recorder
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Affordable Housing “Overlay” Zone District.
The AH, Affordable Housing “Overlay” Zone District is offered as an incentive for the production of more
affordable housing than that required by the Commercial Linkage and the Inclusionary Residential
Requirements. As a pure incentive, these regulations do not require any “nexus” or other special legal
requirements.
Significant aspects of the optional zoning district include:
•

The district is drafted as an “overlay”, meaning it can be applied as an overlay to any residential zoning
district.

•

The maximum bonus density shall 50% more than that permitted by the underlying zone district -greater bonuses have proven to be politically unpopular in other areas.

•

The approval process is the same as for any rezoning application, including the applicable public notice
provisions.

•

All (100%) of the density bonus authorized by the Overlay District must be deed restricted.

•

Allowable use are based on the underlying district, thus multi-family dwellings are permitted only where
permitted by the underlying district.

•

Minimum lot sizes promote a dense, clustered development pattern.

•

Maximum Floor Area is established in order to provide greater assurance that the bonus density will be
used for affordable housing purpose.

•

Discretionary review standards are provided to guide the decision-making process.

•

Issues not addressed by the model regulations include price control mechanisms and specific target
groups or categories, relative to AMI. These issues are best addressed in the selected Deed Restriction, to
be included on the subdivision plat, and the accompanying Affordable Housing Guidelines.

Example #1
Hypothetical Proposed 10,000 Square Foot
Commercial Office/Retail Building
Assumptions:
10,000 Square Foot Comm. Office/Retail Bldg. Proposed
20% Commercial Linkage Requirement
25% Bonus Floor Area
Minimum Requirement Calculation:
10,000 sq. ft. Comm. Bldg. ÷ 1430 Non-res. space =
7 Employee Units X 400 sq. ft/ Unit = 2,800 sq. ft.

6.99 or 7 employee units
Affordable Housing Requirements

Resulting Project:
10,000 sq. ft. Commercial Proposed
+ 2,500 sq. ft. Bonus F.A.R.
12,500 sq. ft. Mixed Use Project w/bonus F.A.R.
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12,500 sq. ft. Mixed Use Project w/bonus F.A.R.
– 2,800 sq. ft. of Affordable Housing Requirement
9,700 sq. ft. of Commercial-Office Space

Example #2
Hypothetical Proposed 100 Lot Residential Subdivsion
Assumptions:
100 Lot Residential Subdivision proposed
20% Residential Inclusionary Requirement
25% Bonus Density
Resulting Project:
80 Free-market Residential Lots
20 Affordable Housing Lots – Mandatory Setaside
+ 25 Affordable Housing Lots – Bonus Density
125 Lot Subdivision (36% Affordable Housing)
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[NAME OF JURISDICTION]
ORDINANCE (OR “RESOLUTION”, IF COUNTY) NO. ____, SERIES _____
AN ORDINANCE (OR RESOLUTION) AMENDING THE
[NAME OF JURISDICTION] LAND USE CODE, ADOPTING
AFFORDABLE HOUSING REGULATIONS:
AH, AFFORDABLE HOUSING “OVERLAY” ZONE DISTRICT
WHEREAS, by Ordinance (or Resolution) No. ____, Series _____, passed and adopted
___________________, the [GOVERNING BODY] of the [NAME OF JURISDICTION], Colorado, adopted
[NAME OF JURISDICTION ZONING AND SUBDIVISION REGULATIONS] (hereinafter referred to as
“Land Use Code” or “Code”) for the purpose of regulating land use, subdivision and development in
[NAME OF JURISDICTION] in accordance with the [NAME OF JURISDICTION] Comprehensive Plan;

on
the
the
the

WHEREAS, the [NAME OF JURISDICTION] Comprehensive Plan, which was adopted on [INSERT DATE]
includes the following affordable housing policies:
[INSERT LIST OF HOUSING POLICIES AND PROVISIONS]
WHEREAS, amendments to the Code have been drafted as necessary to implement the affordable housing
policies, goals and objectives of the [NAME OF JURISDICTION] Comprehensive Plan;
WHEREAS, the model affordable housing regulations contained in this ordinance are offered as an incentive
for the development of more affordable housing than is required by the [NAME OF JURISDICTION]’s
Commercial Linkage and Inclusionary Residential requirements;
WHEREAS, the Planning and Zoning Commission of the [NAME OF JURISDICTION] reviewed proposed
changes in a public hearing (or regular meeting) with due notice given that the Commission would meet and
hear the subject amendments;
WHEREAS, due notice was given that the [GOVERNING BODY] would meet to hear and consider the
adoption of the subject amendments on this date; and
WHEREAS, the [GOVERNING BODY] has heard and considered all evidence and testimony presented with
respect to the amendments and has determined, subsequent to said public hearing that the adoption of this
Ordinance is in the best interest of the Citizens of the [NAME OF JURISDICTION].
NOW, THEREFORE, BE IT ORDAINED (OR RESOLVED) BY THE [GOVERNING BODY], THAT [NAME OF
JURISDICTION] LAND USE CODE IS HEREBY AMENDED BY THE ADDITION OF THE AH, AFFORDABLE
HOUSING “OVERLAY” ZONE DISTRICT, AS FOLLOWS:
Article I.
Purpose. The purpose of the AH, Affordable Housing “Overlay” District (hereinafter “AH
District”) is to provide bonus density based on the underlying residential zoning, for affordable housing. In
no case shall affordable housing produced pursuant to these provisions be used to satisfy the Commercial
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Linkage Requirements of Ordinance (or Resolution #____), or Article III., Residential Inclusionary
Requirements.
Article II.
Definitions. The terms, phrases, words, and clauses in this ordinance shall have the meaning
assigned below. Any terms, phrases, words, and clauses not defined herein shall have the meaning assigned
in the [NAME OF JURISDICTION] Land Use Code. Any terms, phrases, words, and clauses not defined in
Code shall have meaning assigned in Webster’s Third New International Dictionary, 1993, Unabridged.
A.

Affordable Housing shall mean a residential lot or separate dwelling unit that is deed restricted in
accordance with a deed restriction enforceable in the State of Colorado, as approved by the
City/Town/County Attorney, to ownership by the Project Developer or to Employees and their
spouses, and to use and occupancy by Employees and their spouses and children.

B. Density Bonus shall mean an increase over the base number of units permitted in any residential zone
district.
C.

Development shall mean any man-made change to improved or unimproved real property, the use
of any principal structure or land, or any other activity that requires issuance of a building permit.
Development activities include: subdivision of land; change in the intensity of use of land;
construction, reconstruction, demolition or partial demolition or alteration of buildings, roads, utilities,
and other facilities; commencement of drilling (except for a water well or to obtain soil samples),
mining, or excavation; installation of septic systems; grading; deposit of refuse, debris, or fill materials;
and clearing of natural vegetation cover.

D.

Dwelling shall mean a structure or portion of a structure, other than a mobile home, that is designed,
occupied or intended to be occupied as living quarters and includes facilities for cooking, sleeping and
sanitation; but not including hotels, motels, clubs, boarding houses, or any institution such as an
asylum, hospital, or jail where human beings are housed by reason of illness or under legal
restraints.
1.

Duplex Dwelling shall mean two (2) residential dwelling units, other than mobile homes, within
a single building and under a single roof.

2.

Employee Dwelling Unit shall mean a separate Affordable Housing unit that contains not less
than 400 square feet, and not more than 1200 square feet of floor area, and is:
a.

Located within or attached to a non-residential development, but has a separate entrance
from such non-residential development; and not accessed from another residential
dwelling; or

b.

Detached from the non-residential development, but located on the same lot.

3.

Free Market Dwelling Unit. A dwelling unit that is not deed restricted.

4.

Multi-family Dwelling shall mean three (3) or more residential dwelling units, other than mobile
homes, within a single building and under a single roof, including apartments, houses and
attached multi-family dwellings.

5.

Single-family Dwelling shall mean a dwelling unit located on a separate lot or tract that has no
physical connection to a building located on any other lot or tract.
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E. Rezoning Procedure. All development proposed within the AH District, shall be reviewed pursuant
to the Rezoning Procedure of this [NAME OF JURISDICTION] land use regulations.
F. Minimum Requirements. All (100%) of the density bonus associated with the AH District must be
used for Affordable Housing.
1.

Deed restriction. Any Affordable Housing required by this Article shall be deed restricted, in
accordance with a deed restriction enforceable in the State of Colorado, as approved by the
City/Town/County Attorney, to rental or ownership and occupancy by the Project Developer
or to persons who live or work in [NAME OF JURISDICTION].

2.

Housing Guidelines. The units shall be developed in accordance with and subject to the
[NAME OF JURISDICTION] Affordable Housing Guidelines.

3.

Homeowner's Association Dues and Assessments
a.

If an employee dwelling unit, is developed as a part of a development that includes a
combination of affordable housing and free market dwelling units for sales purposes,
then any documents creating the condominium association or homeowners’ association
shall state that the affordable housing unit shall only be assessed monthly dues and other
shared assessments based on whichever of the following two (2) formulas results in the
lower cost for the affordable housing unit:
i.

The size of affordable housing unit in square feet as compared to the total size of the
other units in the development; or

ii. The size of the lot on which the affordable housing unit is located as compared to the
total size of the other lots in the development.
b.

Any general annual assessment, special assessment, or any other assessed charge for such
Affordable Housing Unit shall be subject to an initial assessment and/or annual
assessment increase limitation equal to 3% of the prior year's general annual assessment
for the Affordable Housing Unit.

G.

Allowable Uses. Allowable uses shall be those of the underlying zone district.

H.

Maximum Density. Maximum density shall be set as a part of the rezoning, up to a maximum of
50% more than that permitted by underlying zoning.

I.

Dimensional Standards. The dimensional standards shall be as follows, except as otherwise
approved by as a part of the rezoning
1.

Minimum lot size -- 6,000 square feet

2.

Minimum lot area per dwelling unit (sq. ft.)
a.
b.
c.

Single-family dwellings -- 6,000
Duplex dwellings -- 3,500
Multi-family dwellings -- 2,900
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Minimum Setbacks
a.
b.
c.

Front yard -- 10 feet
Side yard -- 5 feet
Rear yard -- 10 feet

4.

Maximum Building Height -- 35 feet

5.

Maximum Floor Area for Single-family Dwelling Units. In order to reduce housing costs and
to add an added assurance of affordability, the maximum allowable floor area for single-family
dwelling units shall be as follows:

Lot Size
(Sq. Ft.)
6,000-9,000
9,000-15,000
15,000-50,000
50,000 +

6.

Maximum Floor Area for Duplex Dwelling Units. In order to reduce housing costs and to
add an added assurance of affordability, the maximum allowable floor area for single-family
dwelling units shall be as follows:

Lot Size
(Sq. Ft.)
6,000-9,000
9,000-20,000
20,000-50,000
50,000 +

ALLOWABLE SQ. FT. OF FLOOR AREA FOR SINGLE-FAMILY DWELLING
UNITS
1,050 sq. ft. of floor area, plus 15 sq. ft. of floor area for each additional 100 sq. ft.
in lot area (above 6,000 sq. ft.) up to a maximum of 1,620 sq. ft. of floor area.
1,620 sq. ft. of floor area plus 5 sq. ft. of floor area for each additional 100 sq. ft. in
lot area (above 9,000 sq. ft.) up to a maximum of 1,770 sq. ft.
1,770 sq. ft. of floor area plus 5 sq. ft. of floor area for each additional 100 sq. ft. in
lot area (above 15,000 sq. ft.) up to a maximum of 2,475 sq. ft. of floor area.
2,475 sq. ft. of floor area plus 1 sq. ft. of floor area for each additional 100 sq. ft. in
lot area (above 50,000 sq. ft.).

ALLOWABLE SQ. FT. OF FLOOR AREA FOR DUPLEX DWELLING UNITS
2,100 sq. ft. of floor area, plus 20 sq. ft. of floor area for each additional 100 sq.
in lot area (above 6,000 sq. ft.) up to a maximum of 3,300 sq. ft. of floor area.
3,300 sq. ft. of floor area plus 6 sq. ft. of floor area for each additional 100 sq. ft.
lot area (above 9,000 sq. ft.) up to a maximum of 3,960 sq. ft.
3,960 sq. ft. of floor area plus 4 sq. ft. of floor area for each additional 100 sq. ft.
lot area (above 20,000 sq. ft.) up to a maximum of 5,160 sq. ft. of floor area.
5,160 sq. ft. of floor area plus 1 sq. ft. of floor area for each additional 100 sq. ft.
lot area (50,000 sq. ft.).

7.

Minimum Floor Area for Multi-family Dwellings -- 400 sq. ft.

8.

Maximum Floor Area for Multi-family Dwellings -- 1200 sq. ft.

9.

Minimum Off-street Parking -- 2 per unit.
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J. Review Standards. An applicant seeking approval for any of the uses listed in Article V.C. must
demonstrate to the satisfaction of the Governing Body substantial compliance with the following
standards:
1.

Adequate public services such as roads, water, wastewater, public safety and fire protection
are available to serve the proposed use and an applicant adequately mitigates the incremental
impacts on the community's existing public services;

2.

The use minimizes or mitigates any materially adverse environmental impacts and generally
utilizes the most environmentally suitable site;

3.

Any proposed structures are designed consistently with the site development standards,
including parking, sidewalk or trail, outdoor lighting, landscaping, screening, etc., in
accordance with the requirement of [add cross reference to the applicable section of the
jurisdiction’s ordinance];

4.

The use is consistent with the relevant goals, objectives and policies of the [NAME OF
JURISDICTION] Comprehensive Plan; and

5.

The use is compatible with and similar to the predominant land use in the immediately
adjacent neighborhood. [Each jurisdiction should further define “compatibility” based on the
standards contained its Land Use Code and/or Comprehensive Plan. For example, (1) a
jurisdiction may want to define single family development as “compatible” (although at a
higher density) when developed in a predominantly single-family neighborhood; (2) multifamily development may be “compatible”, if adjacent to multi-family or non-residential uses;
or (2) multi-family development may be “compatible” when built to the following standards:
all parking in rear, include a mandatory front porch with single (main) entrance; and otherwise
designed to appear to be a large single family house.]

APPROVED BY THE [GOVERNING BODY] AT FIRST READING ON _______________, 1999.
[NAME OF JURISDICTION][GOVERNING BODY]
__________________________________________
Chairman or Mayor
ATTEST:
__________________________________________
CLERK AND RECORDER
PASSED, APPROVED AND ADOPTED BY THE [GOVERNING BODY] AT A PUBLIC HEARING ON FINAL
READING THIS ____DAY OF ______________, 1999.
[NAME OF JURISDICTION][GOVERNING BODY]
__________________________________________
Chairman or Mayor
ATTEST:
__________________________________________
Clerk and Recorder
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SECTION IV LEGAL BASIS FOR
AFFORDABLE HOUSING
PROGRAMS
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LEGAL BASIS FOR HOUSING MITIGATION STRATEGIES
Dave Myler & Mark White
Freilich, Myler, Leitner & Carlisle / RRC Associates Team

Legal Basis
The jurisdictions participating in the Regional Affordable Housing Initiative (including the Town of
Carbondale, the Town of Basalt, the City of Glenwood Springs, Garfield County, and Eagle County), which is
coordinated by Healthy Mountain Communities, are exploring a number of programs designed to provide
affordable housing to meet the demands of growth. At its July 27, 1999, a task force representing the
member jurisdictions, community groups, development interests, and the state Division of Housing and
Department of Local Affairs considered a variety of housing programs. These programs were responsive to a
detailed analysis of housing needs and trends presented by the RRC Associates Team. Following this
presentation, the task force provided direction to pursue the following programs:
•
•
•
•
•

Inclusionary Zoning Requirements. This technique encourages developers to provide affordable
housing through regulatory incentives or mandatory land use restrictions.
Density Bonus. A density bonus rewards the provision of affordable housing with higher development
potential.
Commercial-Industrial-Lodging Linkage. This program is essentially an “impact fee” paid by a developer
to offset impacts on affordable housing.
Mixed Use. This technique integrates housing with commercial or industrial uses, preferable in a
pedestrian-friendly design.
Flexible Development Standards. This technique modifies or relaxes land use regulations in order to
provide cost savings to developers of affordable housing.

This report will primarily address the first three programs selected by the Task Force, as they involve the
highest degree of legal risk.6
The programs rely on private developers to provide or to subsidize the provision of new affordable housing.
This presents a number of legal issues. First is the issue of statutory authority. Do the state statutes which
authorize municipal control over land use decisions permit the local government to require the mitigation of
housing? Second, what risk do such programs run of violating the constitutional rights of landowners?
Takings, due process, and equal protection claims have been raised against such programs in some states.

6

Permitting mixed uses and relaxing development regulations are typically upheld by the courts so long as they are based
on a uniform, precise set of regulations which advance a legitimate public purpose. The provision of affordable housing
is undoubtedly a legitimate public purpose. Brennick v. Newington Planning and Zoning Commission, 41 Conn.Supp.
593, 597 A.2d 346 (1991)(regional housing needs could be considered in granting a zoning permit); Southern Burlington
County NAACP v. Township of Mt. Laurel, 67 N.J. 151, 336 A.2d 713 (1975), cert. denied, 423 U.S. 808 (1975);
Southern Burlington County NAACP v. Township of Mt. Laurel, 92 N.J. 158, 456 A.2d 390 (1983). The courts also
routinely reject challenges to zoning approvals granted pursuant to mixed use districts and other uniform regulations
designed to mix uses. White & Jourdan, Neotraditional Development: A Legal Analysis, 49 Land Use Law & Zoning
Digest, no. 8, at 3 (August 1997); Purser v. Mecklenburg County, 127 N.C.App. 63, 488 S.E.2d 277 (N.C.App. 1997).
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Most of the programs suggested in the initial meetings rely, to some extent, on the concept of mitigation.
That is, these techniques are founded on the principle that new development creates a demand for affordable
housing, and can therefore be required to mitigate the impacts that it creates on the need for affordable
housing. Some of these techniques rely on site-specific exactions, while others rely on fees.
The “inclusionary zoning” technique relies on the local government’s authority to control land use rather than
on mitigation. Inclusionary zoning requires, or provides incentives, for developers to set aside housing units
for low or moderate-income households. This technique may be, but is seldom, justified by mitigation
principles. However, mitigation studies serve to bolster the local government’s legal justification for set-aside
requirements.

General Principles

Two broad legal requirements apply to the establishment of housing mitigation programs. First, the program
must be authorized by state law. The technique must be implied or expressly authorized by state law, and it
cannot conflict with matters of statewide concern. Second, the program must not violate a landowners’
constitutional rights. The constitutional claims typically raised against such programs include:
•

•

•

Taking of private property without just compensation. Does the program leave the landowner with
a reasonable economic use? If exactions are involved, do they have a nexus to the types of needs
created by the development, and is the exaction roughly proportionate to the impacts created by the
development? Because these programs involve novel uses of land use authority, these issues have
seldom been litigated. However, the weight of authority indicates that reasonable inclusionary
zoning requirements do not result in a taking of private property.
Equal protection of the law. Does the program discriminate against similarly situated landowners
without a rational basis? Equal protection challenges based on discrimination against the developer
or neighboring landowners are not likely to be successful. Neither developers nor neighboring
landowners fall within a “suspect classification.” Further, the right to develop, as well as the right
not to have affordable housing sited in one’s neighborhood, are not typically considered
“fundamental rights.” Cf. Spiker v. City of Lakewood, 603 P.2d 130, 133 (Colo. 1979)(interest of
adjacent landowners in zoning is not a vested right). Accordingly, the courts typically accede to any
discrimination against a developer or neighboring landowner where there is a rational basis for the
classification. Mahoney v. Board of Adjustment of Winchester, 366 Mass. 228, 316 N.E.2d 606,
diss'd, 420 U.S. 903 (dismissing equal protection challenge by neighboring landowners to “antisnob” inclusionary zoning statute). The courts afford extreme deference to the local government’s
actions in drawing such classifications.
Due process. Does the provision of housing advance a legitimate public purpose? Several United
States Supreme Court decisions indicate that the local government’s determination on the issue of
legitimacy is broad and nearly conclusive. Berman v. Parker, 348 U.S. 26, 33 (1954)(“The concept of
the public welfare is broad and inclusive. . . . The values it represents are spiritual as well as
physical, aesthetic as well as monetary. It is within the power of the legislature to determine that the
community should be beautiful as well as healthy, spacious as well as clean, well-balanced as well
as carefully patrolled. If those who govern the [local government] decide that the [community] should
be beautiful as well as sanitary, there is nothing in the Fifth Amendment that stands in the way.”);
Hawaii Housing Authority v. Midkiff, 467 U.S. 229 (1984)(“ Subject to specific constitutional
limitations, when the legislature has spoken, the public interest has been declared in terms well-nigh
conclusive. In such cases the legislature, not the judiciary, is the main guardian of the public needs
to be served by social legislation . . .”). There is little doubt that the provision of affordable housing
advances a legitimate public purpose.
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Because most cases have involved constitutional claims, and because these claims pose the greatest financial
risk to the City, this section will stress those issues.

Legal Authority

The degree of authority possessed by a local government depends upon its classification and the statutes
upon which it relies in order to support a particular regulation. There are four different classifications of local
government in Colorado: home rule cities and towns, statutory cities and towns, home rule counties, and
statutory counties. Colorado Chapter, American Planning Association, Colorado Land Planning and
Development Law (4th ed. 1992), at iii. Garfield and Eagle Counties are statutory counties, and Carbondale
and Basalt are statutory municipalities. Glenwood Springs is a home rule city.
Home rule jurisdictions enjoy greater authority than their statutory counterparts. Unlike statutory entities,
home rule cities derive their authority directly from the Home Rule Amendment of the Colorado Constitution,
art. XX, § 6. Voss v. Lundvall Brothers, 830 P.2d 1061, 1064 (Colo. banc 1992). The Home Rule
Amendment grants the full right of self-government, including every power possessed by the General
Assembly as to local and municipal matters unless restricted by the Charter. Voss, supra, 830 P.2d at 1064
(invalidating total ban on oil and gas drilling on preemption grounds).
By contrast, statutory entities must find a source of authority explicitly delegated by statute. "It is fundamental
that statutory cities . . . derive their sole powers from constitutional authority which must be defined by the
general law [citation omitted]; that statutes granting such powers must be strictly construed and no powers
may be exercised except those which are expressly conferred, or which exist by necessary implication
[citation omitted]; and that if a doubt exists as to a municipality's power, that doubt must be resolved against
the municipality [citation omitted]." City of Aurora v. Bogue, 489 P.2d 1295, 1296 (Colo. 1971).
The planning and zoning statutes arguably provide authority for housing mitigation requirements. The
preparation of a comprehensive plan or master plan, which provides the basis for zoning and subdivision
controls, may consider “affordable housing.” CRS §§ 31-23-207, 30-28-106; see Board of County
Commissioners v. Conder, 927 P.2d 1339 (Colo. 1996)(county may deny subdivision plat approval on basis
of inconsistency with master plan where authorized by ordinance). Both cities and counties are authorized
by the planning and zoning statutes to restrict land use. CRS §§ 31-23-301, 30-28-111. Further, the
subdivision control statutes authorize dedication requirements for a variety of public facilities. However,
affordable housing is not specified and it is doubtful that housing mitigation would be permitted within the
purview of those statutes. CRS §§ 31-23-214, 30-28-133. As an alternative, the local government could tie
mitigation to discretionary land use approvals, such as planned unit developments (PUD’s),7 CRS § 24-67105 (permissible provisions in planned unit development regulations),8 or in a parallel district to which a
landowner could voluntarily rezone.
The Local Government Land Use Control Enabling Act, CRS § 29-20-101 et seq. (the “Land Use Act”) grants
broad authority to plan for and to regulate land use. The purpose statement of the Land Use Act indicates
that local governments’ land use authority is very broad:
The general assembly hereby finds and declares that in order to provide for planned
and orderly development within Colorado and a balancing of basic human needs of
7

A PUD is a form of rezoning, which is considered a legislative decision. South Creek Associates v. Bixby & Associates,
781 P.2d 1027, 1032 (Colo. 1989); Tri-State Generation v. City of Thornton, 647 P.2d 670 (1982).

8

While the PUD legislation authorizes local governments to restrict land uses, it does not expressly authorize housing
mitigation. This authority must be implied from the language in the PUD statute.
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a changing population with legitimate environmental concerns, the policy of this
state is to clarify and provide broad authority to local governments to plan for and
regulate the use of land within their respective jurisdictions. . . . (emphasis added)
These powers include the authority to regulate “the location of activities and developments which may result
in significant changes in population density” (CRS § 29-20-104).
The powers conferred by the Land Use Act are "quite broad," but do not authorize the local government to
supersede limitations on authority set forth in other statutes. Pennobscot, Inc. v. Board of County
Commissioners, 642 P.2d 915 (Colo. banc 1982)(Land Use Act does not authorize County to regulate 35-acre
subdivisions exempt from definition of subdivision in subdivision enabling legislation). For example, in
Oborne v. Board of County Commissioners of Douglas County, 764 P.2d 397 (Colo.App. 1988), cert. Denied
sub nom. Board of County Com'rs of Douglas County v. Oborne, 778 P.2d 1370 (Colo. 1989), the court held
that the zoning enabling legislation and Land Use Act granted broad authority which supported conditions
attached to a special use permit for oil and gas well drilling. However, those conditions were preempted by
the Oil and Gas Conservation Act. In Wilkinson v. Board of County Commissioners, 872 P.2d 1269
(Colo.App. 1993), the court upheld a subdivision merger provision and a growth management quota system
under the Land Use Act. It is evident, therefore, that the Colorado Courts are likely to uphold a broad range
of powers under the Land Use Act, so long as they are not preempted by state law.
A final piece of legislation is intended to restrict local governments, but implies local authority to charge
mitigation fees. CRS § 29-1-801 provides for local accountability in the application of land development
charges (LDC’s), which are defined as follows in § 29-1-802:
"Land development charge" means any fee, charge, or assessment relating to a capital
expenditure which is imposed on land development as a condition of approval of such land
development, as a prerequisite to obtaining a permit or service. …
Monies collected from LDC’s must be designated to a particular “capital expenditure” fund. A “capital
expenditure” is defined as an “improvement, facility, or piece of equipment” which has a useful life of at least
5 years and is required by ordinance. However, the types of improvements or facilities are not delineated or
restricted by statute.
State legislation can preempt local control. In Lot Thirty-four Venture v. Town of Telluride, 976 P.2d 303
(Colo. App. 1998) (cert. granted May 17, 1999), an affordable housing mitigation requirement was struck
down for violating state statute prohibiting rent control. Section 38-12-301, CRS, provides:
The general assembly finds and declares that the imposition of rental control on private
residential housing units is a matter of statewide concern; therefore, no county or
municipality may enact any ordinance or resolution that would control rents on private
residential property. This section is not intended to impair the right of any state agency,
county, or municipality to manage and control any property in which it has an interest
through a housing authority or similar agency.
The City’s mitigation requirement could be met by (1) constructing units and imposing deed restriction; (2)
purchasing units and imposing deed restrictions; (3) paying cash fee in lieu of providing actual units; and (4)
providing land or a combination of land and cash in lieu of providing actual units. Because the number of
options available to owners in the use of their property were reduced the requirement constituted “rent
control. The opinion is limited, however, to the first two options and does not address the use of cash
options.
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The Telluride decision can be addressed several ways. First, conveyance of units to a public agency, which
may control rent, would not implicate the rent control statute. Second, restricting sales of the units to low or
moderate income families should not involve rent, and should therefore not invoke the rent control statute.
The decision has been appealed to the Colorado Supreme Court.

Takings

Both Colorado and federal law prohibit the taking of private property without just compensation:
Both the Fifth and Fourteenth Amendments [of the federal Constitution] and Colo. Const. art.
II, '15, prohibit the taking of private property for public use without just compensation. First
English Evangelical Lutheran Church v. Los Angles County, Cal., 482 U.S. 304, 107 S.Ct.
2378, 96 L.Ed.2d 250 (1987); Thompson v. City & County of Denver, 958 P.2d 525 (Colo.
App. 1998).
As a general rule, a taking of property occurs when the entity clothed with the power of
eminent domain substantially deprives a property owner of the use and enjoyment of that
property. A taking can be effected by a legal interference with the physical use, possession,
disposition, or enjoyment of the property, or by acts which constitute an exercise of
dominion and control by a governmental entity. A taking also occurs if an owner is required
to forego all economically beneficial use of his or her property. See Thompson v. City &
County of Denver, supra; Clare v. Florissant Water & Sanitation District, 879 P.2d 471
(Colo. App. 1994). Cf. City of Northglenn v. Grynberg, 846 P.2d 175 (Colo. 1993).
Fowler v. City of Boulder, Nos. 97CA1005 & No. 97CA1810 (Colo. App. 1999).
In order to pursue an inverse condemnation claim under the Colorado constitution, a plaintiff must establish:
1) that there has been a taking or damaging
of a property interest; 2) for a public purpose without just compensation; 3) by a governmental or public
entity that has the power of eminent domain but which has refused to exercise it. Van Wyk v. Public Service
Company of Colorado, No. 98CA2102 (Colo.App. 1999)(citing Thompson v. City & County of Denver, 958
P.2d 525 (Colo. App. 1998)).
Takings liability can arise in several different ways. First, takings liability may be predicated on a regulation
which is so overly oppressive that it amounts to confiscation of the landower’s economic value. A
governmental regulation that prohibits all reasonable use of property constitutes a taking within the meaning
of article II, section 15, of the Colorado Constitution. US West Communications v. City of Longmont, NO.
96SC75 (Colo. 1997)(citing Jafay v. Board of County Comm'rs, 848 P.2d 892, 900-01 (Colo. 1993); Van
Sickle v. Boyes, 797 P.2d 1267, 1271 (Colo. 1990)). Conversely, property rights are subordinate to the
municipality's reasonable exercise of its police powers. US West, supra (citing Moffat v. City & County of
Denver, 57 Colo. 473, 477-78, 143 P. 577, 578-79 (1914); City & County of Denver v. Denver & Rio Grande
R.R. Co., 63 Colo. 574, 579-80, 167 P. 969, 971 (1917), aff’d, 250 U.S. 241 (1919); New Orleans Gas Light
Co. v. Drainage Commission of New Orleans, 197 U.S. 453, 462 (1905).
Colo. Const. art. II, '15 provides that private property shall not be "taken or damaged" for public or private
use, without just compensation. A taking can be effected by a legal interference with the physical use,
possession, disposition, or enjoyment of the property, or by acts which translate to an exercise of dominion
and control by a governmental entity. Van Wyk v. Public Service Company of Colorado, No. 98CA2102
(Colo.App. 1999). However, regulations which simply produce economic hardship do not constitute a
“damaging” within the meaning of the State Constitution:
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To recover in a "damaging" case, the owner must show a unique or special injury that is
different in kind from, or not common to, the general public. The damage must be to the
property or its appurtenances, or it must affect some right or interest that the owner enjoys in
connection with the property and which is not shared with or enjoyed by the public
generally. In no case has mere depreciation in value been grounds to award compensation
for a damaging of property. Thompson v. City & County of Denver, supra.
Id.

Exactions: the Nollan and Dolan Tests
The two major Supreme Court precedents relating to exactions are Nollan v. California Coastal Commission,
483 U.S. 825, 107 S.Ct. 3141, 97 L.Ed.2d 677 (1987) and Dolan v. City of Tigard, 512 U.S. 374, 114 S.Ct.
2309 (1994). In Nollan, the Supreme Court held that an exaction that does not bear an “essential nexus” to
the type of demands created by a development is a taking. In that case, the permitting authority attached a
condition to construction of a beachfront house that required the dedication of an access easement along the
beach in order to preserve visual access. The Supreme Court, in the Nollan decision, has put municipalities
on notice that drafting and implementing regulatory conditions in the development approval process that
effectuate acquisition of title or the interference with possession can result in a finding that private property
has been taken for public use requiring the payment of just compensation. In this case, a permit condition
was invalidated because it "fail[ed] to further the end advanced" where there was no relationship between the
stated objectives of ensuring visual access to the beach and preventing psychological access barriers, and the
"requirement that people already on the beaches be able to walk across the Nollan's property."
The Supreme Court in Dolan added a "rough proportionality" requirement to the equation, requiring that: (1)
there is an "essential nexus" present that satisfies Nollan; (2) the city has demonstrated "rough
proportionality" between the harm caused by the new land use and the benefit obtained by the condition;
and (3) the city has established the constitutionality of its condition by making an "individualized
determination" that the conditions satisfy the proportionality requirement. The Dolan case involved
exactions for sidewalks and floodplain areas as a condition to the expansion of an existing hardware store.
The Supreme Court found that the proposed expansion created a need for these facilities, but that the impact
of the expansion on those facilities had not been quantified.
The Nollan and Dolan decisions have been applied to linkage programs and other housing-related programs
such as housing preservation requirements. These will be discussed in greater detail under “Linkage & FeeBased Programs” and “Housing Preservation Ordinances,” infra. However, it is questionable whether the
Nollan and Dolan tests apply to inclusionary zoning.
Some inclusionary zoning requirements can be viewed as use restrictions, because the landowner has the
option of retaining full ownership of the affordable dwelling units. Accordingly, they may be viewed as use
restrictions rather than as exactions. The court in Dolan distinguished the situation there from the land use
controls in economic takings cases such as Euclid v. Ambler Realty Co., 272 U. S. 365 (1926) and Agins v.
Tiburon, 447 U. S. 255, 260 (1980). “First, they involved essentially legislative determinations classifying
entire areas of the city, whereas here the city made an adjudicative decision to condition petitioner's
application for a building permit on an individual parcel. Second, the conditions imposed were not simply a
limitation on the use petitioner might make of her own parcel, but a requirement that she deed portions of
the property to the city. In those situations, the risk of regulatory leveraging is absent. Regulatory leveraging
involves the abuse of permitting powers to extract unusual concessions from developers that exceed their
nexus or proportionate impacts.
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Accordingly, most cases (including those in Colorado and the 10th federal circuit) have confined Dolan to
dedication exactions and individualized fee exactions. In City of Monterey v. Del Monte Dunes at Monterey,
Ltd., ___ U.S. ___, 119 S.Ct. 1624 (U.S. Cal. May 24, 1999), the Supreme Court held that the rough
proportionality test of Dolan was inapposite where the landowner’s Fifth Amendment takings challenge was
based not on excessive exactions but on denial of development. In so finding the Court acknowledged that
“we have not extended the rough-proportionality test of Dolan beyond the special context of exactions - landuse decisions conditioning approval of development on the dedication of property to public use.” Id. at
1635.
In Clajon Production Corp. v. Petera, 70 F.3d 1566 (10th Cir. 1995), several Wyoming hunting regulations
combined to limit the ability of ranchers to offer hunting services to out-of-state residents. The 10th Circuit
upheld the regulations against regulatory taking and equal protection claims and in so doing refused to apply
Nollan/Dolan analysis.
Based on a close reading of Nollan and Dolan, we conclude that those cases (and the tests
outlined therein) are limited to the context of development exactions where there is a
physical taking or its equivalent. In our judgment, both Nollan and Dolan follow from
takings jurisprudence’s traditional concern that an individual cannot be forced to dedicate
his or her land to a public use without just compensation. That is, Nollan and Dolan
essentially view the conditioning of a permit based on the transfer of a property interest (i.e.,
an easement) as tantamount to a physical occupation of one’s land. Thus, we believe that
Nollan and Dolan are best understood as extending the analysis of complete physical
occupation cases to those situations in which the government achieves the same end (i.e.,
the possession of one’s physical property) through a conditional permitting procedure.
Id. at 1578.
If inclusionary zoning is not viewed as an exaction, the regulations are tested by the 3-part analysis
established by the United States Supreme Court in Penn Central Transp. Co. v. New York City, , 438 U.S. 104
(1978). Under this analysis, the court engages in an ad hoc, factual inquiry in which it assesses: (1) the
character of the regulation; (2) the economic impact of the regulation on the claimant, and (3) the extent to
which the regulation has interfered with distinct investment-backed expectations. “A "taking" may more
readily be found when the interference with property can be characterized as a physical invasion by
government, see, e. g., United States v. Causby, 328 U.S. 256 (1946), than when interference arises from
some public program adjusting the benefits and burdens of economic life to promote the common good.” Id.
However, because all such analyses are ad hoc in nature, it is difficult to assess at the outset whether a
regulation will produce a taking with regard to specific property.
In Colorado, all reasonable use must be denied in order to show a taking under an economic taking analysis.
Bird v. City of Colorado Springs, 489 P.2d 324, 326 (Colo. 1971); Appelbaugh v. Board of County
Commissioners, 837 P.2d 304, 309 (Colo.App. 1992); Van Sickle v. Boyes, 797 P.2d 1267, 1271 (Colo.
1990). Neither the State nor Federal constitutions guarantee a landowner the most profitable use of his
property. Cottonwood Farms v. Board of County Commissioners, 763 P.2d 551, 554 (Colo. 1988); Bird v.
City of Colorado Springs, 489 P.2d 324, 326 (Colo. 1971); Wright v. City of Littleton, 483 P.2d 953, 956
(Colo. banc 1971); Van Sickle v. Boyes, 797 P.2d 1267, 1271 (Colo. 1990). The ordinance will stand if any
reasonable or lawful use remains. Bird, supra, 489 P.2d at 326-327; National Advertising v. Board of
Adjustment, 800 P.2d 1349 (Colo.App. 1990); Wilkinson v. Board of County Commissioners, 872 P.2d 1269,
1279 (Colo.App. 1993). Even if the existing zoning is not suitable for the proposed use, the landowner is not
entitled to skip all intervening zoning classifications in order to obligate the local government to provide its
preferred classification. Ford Leasing Development Co. v. Board of County Commissioners, 528 P.2d 237,
241 (Colo. banc 1974).
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The burden on property rights imposed by inclusionary zoning is similar to that imposed by housing
preservation and rent control ordinances. As with rent control, the developer may retain ownership of the
units. However, the economic return on the units is restricted because they may be made available only to
families within a designated income range at designated prices. Numerous cases have rejected takings claims
which have been leveled against rent control ordinances. These are discussed in greater detail under
“Inclusionary Zoning – Housing Preservation and Rent Control Analogies,” infra.

Negotiated Agreements Do Not Implicate Takings Analysis

Local governments can embody housing obligations in a development agreement without violating
constitutional standards - even where no nexus is established. City of New York v. 17 Vista Associates, 580
N.Y.S.2d 963 (Sup. 1991)(city could enforce promissory note for payment of money into housing trust fund
as consideration for exemption from housing demolition moratorium later declared unconstitutional); Leroy
Land v. Tahoe Regional Planning Agency, 939 F.2d 696 (9th Cir. 1991)(environmental exaction). In other
words, where constitutional limitations would prevent an exaction, whether due to nexus or proportionality,
the landowner may nevertheless proffer the improvement voluntarily. If constitutional rights are knowingly
waived, the landowner becomes bound by the contract and cannot later raise a takings claim.
Colorado’s vested rights statute provides a useful framework for negotiating mitigation conditions. Under the
statute, the local government approves a “site-specific development plan” (SSDP), which is typically a form of
discretionary approval such as a PUD or a conditional use permit.9 The developer obtains vested rights for a
period of three years, and becomes subject to the terms of the plan. Through development agreements,
developers may obtain a vesting period exceeding three years (CRS § 24-68-104(2)).
Accordingly, the state’s site specific development plan legislation can be used as a basis to negotiate housing
conditions without implicating the takings restrictions in Nollan and Dolan. In return, the local government
relinquishes the ability to impose new or different standards at a later point in the life of the development or
the development approval process.

Site-Specific Exactions

Courts in most states, including Colorado, have long accepted the validity of using case-specific exactions to
require developers to assist in providing roads, utilities, parks, and other public infrastructure. “It is within
the police power of the state to impose on a developer the burden of providing reasonable improvements to
public facilities made necessary by a development as a condition of approval of that development.” Beaver
Meadows v. Board of County Commissioners, 709 P.2d 928 (Colo. 1985)(citing Bethlehem Evangelical
Lutheran Church v. City of Lakewood, 626 P.2d 668, 671-74 (Colo. 1981); King’s Mill Homeowners Ass’n v.
City of Westminster, 192 Colo. 305, 311-12, 557 P.2d 1186, 1191 (1976)).

9

A SSDP is described as follows (CRS § 24-68-102(4)):
"Site specific development plan" means a plan which has been submitted to a local government by a
landowner or his representative describing with reasonable certainty the type and intensity of use for a
specific parcel or parcels of property. Such plan may be in the form of, but need not be limited to, any
of the following plans or approvals: A planned unit development plan, a subdivision plat, a specially
planned area, a planned building group, a general submission plan, a preliminary or general
development plan, a conditional or special use plan, a development agreement, or any other land use
approval designation as may be utilized by a local government. What constitutes a site specific
development plan under this article that would trigger a vested property right shall be finally
determined by the local government either pursuant to ordinance or regulation or upon an agreement
entered into by the local government and the landowner, and the document that triggers such vesting
shall be so identified at the time of its approval. A variance shall not constitute a site specific
development plan. "Site specific development plan" shall not
include a sketch plan as defined in
section 30-28-101 (8), C.R.S., or a preliminary plan as defined in section 30-28-101 (6), C.R.S.
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Courts have also approved the site-specific exaction of contributions to affordable housing needs so long as
adequate standards are contained in the state or local enabling ordinances. Blagden Alley Ass'n v. District of
Columbia Zoning Comm'n, 590 A.2d 139 (D.C. App. 1991)(approving practice of offsite housing exactions
but remanded for findings); Nunziato v. Planning Board, 225 N.J. Super. 124, 541 A.2d 1105
(1988)(invalidating $500 per dwelling unit contribution to affordable housing program exacted as a condition
of variance approval); Alexander's Dept. Stores of New Jersey v. Borough of Paramus 243 N.J. Super. 157,
578 A.2d 1241 (1990), cert. denied, 125 N.J. 100, 592 A.2d 1168 (1991)(rejecting neighboring landowners'
challenge to affordable housing contribution on standing grounds); see Hochberg v. Zoning Comm'n, 24
Conn.App. 526, 589 A.2d 889 (1991)(conditions to special use permit requiring that 5% of all units be sold
for less than $100,000 and another 10% for less than $150,000, and requiring 10-year deed restrictions,
unauthorized by local zoning ordinance). In Beaver Meadows, the Colorado Supreme Court ruled that any
exactions demanded by a City must be clearly authorized by ordinance. See also Cherry Hills Resort
Development Co. v. City of Cherry Hills, 790 P.2d 827 (Colo. 1990)(regulations must provide guidance as to
how negative effects caused by development must be mitigated).
There must exist a rational relationship between the benefits attributable to the burdened property and the
size of the burden. In Wood Bros. Homes v. City of Colorado Springs, 586 P.2d 487 (Colo. 1977), the City
refused to approve a plat for a 117-acre subdivision unless the applicant agreed to construct a 6,000 square
foot drainage channel. The channel served the entire drainage basin, and the proposed development would
generate only 2% of the effluent in the channel. The trial court ruled that the exaction was a taking of private
property. The Supreme Court affirmed, but avoided the constitutional issue by ruling that a variance from the
City’s drainage standards should have been granted.

Inclusionary Zoning
Inclusionary zoning ordinances are mandatory or voluntary/incentive-based requirements that developers of
residential housing set aside units for occupancy by low- and moderate-income persons. Set asides are
normally tied to a discretionary development approval such as annexation, rezoning, or subdivision plat. Set
asides are often accompanied by other incentives such as flexible development standards expedited
approvals, or permission for least-cost housing (“least-cost” housing refers to housing that can be produced at
the lowest possible price consistent with minimal standards of health and safety). Southern Burlington
County NAACP v. Township of Mt. Laurel, 456 A.2d 390 (1983).
Unlike linkage fees, which are a form of development exaction, inclusionary zoning ordinances are typically
characterized as a zoning district standard. A. MALLACH, INCLUSIONARY HOUSING PROGRAMS: POLICIES AND
PRACTICES 36-37 (1984). Unlike infrastructure exactions, which typically involve the transfer of land for
roadways, open space or utility rights-of-way to public ownership, developers maintain ownership and
economic gains in the form of rents, sales transactions and government assistance for inclusionary units.
Inclusionary requirements are generally susceptible to challenge under exactions standards only where the
developer is required to construct units off-site, as under a linkage program (see discussion below). Id., at
166-173.

Policy Considerations

Policy considerations in designing and/or structuring an inclusionary zoning program include:
•
•
•

defining which projects will be subject to the program
defining “affordable” housing according to income and sales prices
use of enforcement mechanisms, which may include development agreements; sequential approval;
conditional zoning; subdivision approval; special permitting; environmental mitigation; and specific
plans
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whether to include additional subsidies and incentives, such as housing subsidies derived from local
revenue sources or tax exempt bond financing, may be needed to make the program attractive to
developers.

Judicial Responses to Inclusionary Zoning

Inclusionary zoning did not fare well in early zoning decisions. The Virginia Supreme Court rejected a
mandatory set-aside ordinance as ultra vires the state zoning enabling legislation and as a taking of private
property in an early decision. Board of Supervisors of Fairfax County v. DeGroff Enterprises, 214 Va. 235,
198 S.E.2d 600 (1973). The Fairfax County ordinance required developers in five zoning districts to set aside
15% of all residential units in new developments as low- or moderate- income housing, as a condition of
rezoning or site plan approval. The DeGroff court reasoned that an ordinance utilized to effectuate
socioeconomic purposes exceeded the authority conferred under the zoning enabling legislation to regulate
land.
It must be kept in mind that Virginia is a strict “Dillon’s Rule” state, and has a very conservative tradition of
property rights. DeGroff relied heavily on an earlier case, which had invalidated a large-lot zoning ordinance
designed to exclude low and moderate income persons, therefore concluding that a zoning ordinance can be
neither exclusionary nor inclusionary. See Board of Supervisors v. Carper, 200 Va. 653, 107 S.E.2d 390
(1959). Because all zoning has socioeconomic effects, this distinction has been largely discredited as
artificial. DeGroff has not been followed outside of Virginia, and was expressly rejected in the leading case
of Southern Burlington County NAACP v. Township of Mt. Laurel, 92 N.J. 158, 456 A.2d 390 (1983). The
case has recently been superseded, in part, by the state legislature.
Inclusionary zoning has been approved as a mechanism for local governments to further the production of
housing in response to constitutional mandates. In its landmark decision in Southern Burlington County
NAACP v. Township of Mt. Laurel, 67 N.J. 151, 336 A.2d 713 (1975), cert. denied, 423 U.S. 808 (1975), the
New Jersey Supreme Court imposed a mandatory obligation under the state constitution for all local
governments to utilize affirmative measures for the production of affordable housing, such as mandatory setasides, where the removal of regulatory barriers would not suffice. In In re Egg Harbor Associates, 94 N.J.
358, 464 A.2d 115 (1983), the court upheld a condition attached to a development permit by a state
environmental agency requiring the developer to set aside 10% of its residential units for low-income housing
and 10% for moderate-income housing. The court found that the condition was authorized by the state
enabling legislation and did not amount to a taking of private property.
In Iodice v. City of Newton, 397 Mass. 329, 491 N.E.2d 618 (1986), the court upheld a condition to the
issuance of a special use permit requiring that 10% of the proposed development be operated as low or
moderate income housing. The Massachusetts statutes expressly authorized the imposition of set-aside
requirements for special use permits. Compare Middlesex v. Aldermen of Newton, 371 Mass. 849, 359
N.E.2d 1279 (1977)(invalidating 10% set-aside requirement absent express authority in zoning legislation).
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The Montgomery County, Maryland Moderately Priced Dwelling Unit (MPDU) program, adopted in 1974,
was one of the first inclusionary zoning programs enacted in the nation. The Maryland General Assembly
specifically authorizes local governments to develop and administer affordable housing programs that include
restrictions and regulations on the sale and purchase of those properties (Md. Code, Art. 66B, § 12.01). The
MPDU authorizes an increase in the zoning density of a residential real estate development if the developer
includes MPDUs. The ordinance requires there to be an agreement between the developer and the County,
and that recorded covenants be imposed by the developer on the MPDU lots. These covenants "run with the
land for the entire period of control," and they bind the applicant, any assignee, mortgagee, or buyer, and all
other parties that receive title to the property. The covenants must be senior to all instruments securing
permanent financing. The period of control for MPDUs built for sale, as contrasted with those built for rental,
is ten years from the date of initial sale.
The ordinance also sets forth rules on maximum sale and resale prices and addresses foreclosure and judicial
sales of MPDUs. When such a unit is sold by a developer to the first grantee, there is a maximum selling
price established by the County Executive. The maximum price for resale of an MPDU within the control
period is fixed is as follows:
"(a)

Resale price and terms. Except for foreclosure proceedings, any MPDU constructed
or offered for sale ... under this Chapter must not be resold during the control period
for a price greater than the original selling price plus:
"(1)

A percentage of the unit's original selling price equal to the increase in the
cost of living since the unit was first sold, as determined by the Consumer
Price Index;

"(2)

The fair market value of improvements made to the unit between the date
of original sale and the date of resale;

"(3)

An allowance for closing costs which were not paid by the initial seller, but
which will be paid by the initial buyer for the benefit of the later buyer; and

"(4)

A reasonable sales commission if the unit is not sold during the priority
marketing period to an eligible person from the [County's] eligibility list."

Before any MPDU may be offered for resale during the control period, it must first be offered exclusively for
60 days to the Montgomery County Department of Housing and Community Affairs (the Department). If
there is no resale of an MPDU during the control period, then, on the first sale of the unit after the control
period ends, "the seller must pay to the Housing Initiative Fund one-half of the excess of the total resale price
over" a maximum price computed under the ordinance. Funds allocated to the Montgomery Housing
Initiative may be spent to:
"(1)
"(2)
"(3)

Construct or acquire affordable housing units;
Buy and rehabilitate existing rental units that would otherwise be removed from the
supply of affordable housing; and
Participate in housing or mixed-use developments that will include affordable housing."

While no court decision has ruled on the validity or constitutional implications of the MPDU program, a
recent court decision found that neither Montgomery County’s ordinance creating Moderately Priced
Dwelling Unit (MPDU) Program, nor covenants imposed on the subject property pursuant to that program,
create a lien on the subject property or a property interest therein. Montgomery County v. May Department
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Stores Company, No. 19 (Md. 1998); see also Marshall v. Fitzgerald, 47 Md.App. 319, 423 A.2d 967
(1981)(involving res judicata issues; merits of program not considered).

Is Inclusionary Zoning an Exaction or a Use Restriction?

If inclusionary zoning is considered an exaction, the nexus and proportionality standards of state and federal
law applies. The Town would need to demonstrate that new development creates a need for affordable
housing, and that the set-aside requirement is proportionate to that need. However, if the requirement is
viewed as a use restriction, a landowner would have to prove that the requirement deprives him of nearly all
economic use of his property. A leading commentator on inclusionary zoning, Alan Mallach, concludes that
inclusionary zoning is a use restriction rather than an exaction:
… the imposition of an inclusionary zoning ordinance is a use of the police power in order
to serve the general welfare … by setting specific standards to govern the nature of the
development that will take place in certain districts.
ALLAN MALLACH, INCLUSIONARY HOUSING PROGRAMS: POLICIES AND PRACTICES (1984), at 37.
In Southern Burlington County NAACP v. Township of Mt. Laurel, 456 A.2d 390 (1983), the New Jersey
Supreme Court mandated the use of set-asides if local governments were otherwise unable to meet their
regional fair share housing obligations. The court rejected arguments that this amounted to unlawful
socioeconomic zoning and a taking of property. The court analogized the technique to an earlier case in
which it upheld a zoning ordinance restricting homes in a particular zone to mobile homes occupied by the
elderly. Id., 456 A.2d at 448 (citing Taxpayer’s Ass’n of Weymouth Tp. v. Weymouth Tp., 80 N.J. 6, 364
A.2d 1016 (1976)).
In In re Egg Harbor Associates, 94 N.J. 358, 464 A.2d 115 (1983), the court upheld a condition attached to a
development permit by a state environmental agency requiring the developer to set aside 10% of its
residential units for low-income housing and 10% for moderate-income housing. The court found that the
condition was not a taking of private property, applying the diminution in economic value tests. Upholding
the constitutionality of the requirement, the court noted that the agency based its derivation of the 20% setaside on the following:
•
•
•
•

the percentage reflects only a small share of the expected households in the region that would require
assistance;
other local governments mandate that a required percent of planned unit developments be set aside,
ranging from 15-25%;
the state (New Jersey) Supreme Court requires developers challenging exclusionary ordinances to set
aside 20% of the units for low or moderate income families;
50% of the regional housing needs are for households earning less than $15,000.

In the Roaring Fork Valley, many of the conditions described in Egg Harbor support inclusionary zoning.
First, many households in the region require assistance. Surveys conducted in 1998 show that 32% of the
households in the Basalt to Glenwood Springs corridor are cost burdened.10 Second, other local
governments in the region, such as Aspen and Pitkin County, have imposed set-aside requirements ranging
from 33-60%. In Colorado, as in most states, the issue of where to draw the line with regard to the
appropriate number is left to the discretion of the local government, so long as the number is reasonable.
10

Cost burden is defined as spending in excess of 30% of monthly income on rent/mortgage. The 1998 survey data show
that 32% of the households in the Basalt to Glenwood Springs corridor earn less than 80% of the AMI and 52% earn less
than 100% of the AMI.
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Nopro Co. v. Town of Cherry Hills Village, 180 Colo. 217, 504 P.2d 344 (1972)(selection of boundary
between zoning districts is legislative function which courts will overturn only if unreasonable, arbitrary,
capricious, and unjustifiable); Board of County Commissioners v. Thompson, 177 Colo. 277, 493 P.2d 1358
(1972). Third, while Colorado courts have not adopted the “regional general welfare” doctrine of Mount
Laurel, the courts are likely to support the notion that the provision of affordable housing advances a
legitimate public purpose. Finally, survey data shows that a high percentage of the families in the region earn
less than 80-100% of area median income (AMI). Accordingly, a reasonable inclusionary set-aside could be
developed for the Basalt to Glenwood Springs corridor.

Housing Mitigation and Rent Control Analogies
Housing mitigation programs prevent private developers from destroying housing units or converting
affordable housing to other uses, while rent control establishes a ceiling on rents for housing. Housing
preservation ordinances include ordinances which condition the demolition or replacement of certain
housing types on the replacement of such housing elsewhere, the payment of a fee in lieu of such
replacement, or the payment of relocation assistance to existing tenants. The conditions are generally tied to
demolition licenses (e.g. Seattle, San Francisco, Hartford) or demolition/conversion moratoria (e.g. New
York). Some local governments have attempted to slow the diminution in rental housing supplies by
regulating condominium conversions through the special use permit or subdivision approval process. See,
e.g., Orange West, Ltd. v. City of Winter Garden, 528 So.2d 84 (Fla. App. 5 Dist. 1988); City of Miami Beach
v. Rocio Corp., 404 So.2d 1066 (Fla. App. 3 Dist.), rev. denied, 408 So.2d 1092 (Fla. 1981); City of Miami
Beach v. Arlen King Cole Ass’n, 302 So.2d 777 (Fla. App. 3 Dist. 1974); Bennett M. Lifter, Inc. v. Metro Dade
County, 482 So.2d 479 (Fla. App. 3 Dist. 1986); Fla Stat. §§ 718.604-718.622, 719.604-719.622 (Roth Act);
see also Ewing v. City of Carmel-by-the-Sea, 234 Cal.App.3d 1579, 286 Cal.Rptr. 382 (1991). See also Fla.
Stat. Ann. § 723.083 (West 1988)(prohibiting rezonings or other official actions resulting in removal or
relocation of mobile home owners residing in a mobile home park unless adequate mobile home parks or
other facilities exist for relocation). Another example is a single-room occupancy (SRO) program, which
combines SRO demolition moratoria with relaxed construction standards and below-market interest loans to
SRO developers. See SROs: A Poor Stepchild Comes of Age, ZONING NEWS (Aug. 1990), at 1-3; Werner &
Bryson, A Guide for the Preservation and Maintenance of Single Room Occupancy (SRO) Housing, 15
CLEARINGHOUSE REVIEW 999 (Apr. 1982).
Some rezonings have been challenged on constitutional grounds or under state legislation requiring
environmental impact statements due to their contribution to gentrification and displacement of existing
residents. Rodriguez v. Henderson, 217 Ill.App.3d 1024, 160 Ill.Dec. 878, 578 N.E.2d 57 (1991)(rezoning
from R to C classification to allow construction of “work/live” units challenged by neighbors on grounds that
would increase taxes and rents, thereby causing displacement); Neville v. Koch, 173 A.D.2d 323, 575
N.Y.S.2d 463 (1991)(rezoning from manufacturing to high-density commercial and residential classification
adequately considered effect on displacement); see also Housing Justice Campaign v. Koch, 164 A.D.2d 656,
565 N.Y.S.2d 472 (1991)(10-Year Housing Plan for $5.1B over 10 years to produce, preserve and upgrade
252,000 vacant and occupied housing units for low and moderate income persons not subject to EIR).
Reasonable fees on the conversion of single-room occupancy buildings and other forms of low-income
housing to market rate dwellings or nonresidential uses have been upheld by the courts. Compare Kalikow
78/79 Co. v. State, 174 A.D.2d 7, 577 N.Y.S.2d 624 (A.D. 1 Div. 1992)(state law governing demolition of
multi-family housing requiring, inter alia, replacement of 20% more units upon demolition and allowing
8½% rate of return not unconstitutional under Seawall Associates decision, infra); Terminal Plaza v. City &
County of San Francisco, 177 Cal.App.3d 892, 223 Cal.Rptr. 379 (App. 1986)(upholding in lieu fee charged
as a condition of converting single-room occupancy buildings to commercial or market rate users); Bullock v.
City and County of San Francisco, 221 Cal.App.3d 1072, 271 Cal.Rptr. 44 (Cal.App. 1 Dist.
1990)(moratorium on conversion of SRO units to hotel conditioned on payment of tenant relocation
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assistance fee constitutional but preempted by state legislation); Kalaydjian v. City of Los Angeles, 149
Cal.App.3d 690, 197 Cal.Rptr. 149 (1983)(upholding tenant relocation fee imposed as condition of
condominium conversion).
Several housing preservation ordinances have been stricken on constitutional and ultra vires grounds.
Seawall Associates v. City of New York, 544 N.Y.S.2d 542, 74 N.Y.2d 92, 542 N.E.2d 1059
(1989)(moratorium on demolition of SRO housing a taking of private property); Golden Gate Hotel Ass’n v.
City and County of San Francisco, 864 F.Supp. 917 (N.D. Cal. 1993), vacated, 18 F.3d 1482 (9th Cir.
1994)(residential hotel conversion ordinance unconstitutional); Guimont v. Clark, 854 P.2d 1 (Wash.
1993)(mobile home relocation ordinance unconstitutional). In Seattle, a housing preservation ordinance
(HPO) required developers seeking to demolish low-income housing to obtain a housing demolition license,
which could be granted only if relocation assistance was provided to the tenants and if a specified percentage
of the housing was replaced. As an alternative to providing replacement housing, developers were allowed
to contribute to a housing replacement fund. The HPO survived scrutiny under a facial takings analysis, but
has been stricken on ultra vires and constitutional grounds. San Telmo Associates v. City of Seattle, 108
Wash.2d 20, 735 P.2d 673 (1987)(housing preservation ordinance and in-lieu fee prohibited by state antiimpact fee legislation); R/L Associates, Inc. v. City of Seattle, 113 Wash.2d 402, 780 P.2d 838 (1989)(tenant
assistance provisions imposed as a condition to conversation of low-income housing units inconsistent with
state statute); Sintra, Inc. v. City of Seattle, 119 Wash.2d 1, 829 P.2d 765 (1992)(assessment of a $218,000
fee for the development of a $670,000 property was unduly oppressive and a violation of substantive due
process); Robinson v. City of Seattle, 119 Wash.2d 34, 830 P.2d 318 (1992)(substantive due process).
In Garneau v. City of Seattle, 147 F.3d 802 (9th Cir. 1998), the court upheld a tenant relocation assistance
ordinance. The court utilized the “traditional regulatory takings analysis of Agins v. City of Tiburon” finding
the Dolan test inapplicable. Id. at 806. “Dolan applies only to as-applied takings challenges, not to facial
takings challenges. Second, Dolan does not address when a taking as occurred, instead, it addresses only
how close a fit the exaction (which would otherwise constitute a taking) must have to the harms caused by
development.” at 811.
While inclusionary zoning does not typically involve rent control, rent control cases are analogous for takings
analysis because they involve a situation where the landowner retains ownership of a housing property, but is
restricted as to the economic return that may be realized. Government regulation of the rental relationship
does not constitute a physical taking. Federal Home Loan Mortgage Corp. v. New York State Division of
Housing and Community, ___ F.3d ___ (2nd Cir. 1996)(citing Yee v. City of Escondido, 503 U.S. 519 (1992)).
The law does not force a use that is neither planned nor desired. Instead, it regulates the terms under which
the owner may use the property as previously planned.
Rent control is widely used in areas where rapid growth in market-rate or upscale residential units has driven
the price of rental housing beyond the reach of low or moderate income tenants.11 In many states, including
Colorado, rent controls are prohibited (CRS § 38-12-301). Rent controls involve the establishment of a
maximum rental price that may be charged by a landlord to a tenant, usually through an administrative
process calling for annual rental adjustments by a local rent control board. Because rent controls directly
affect the rate of return associated with residential land uses, they are susceptible to challenge on takings and
due process grounds. However, rent controls have recently survived several facial challenges before a
conservative United States Supreme Court.
11

See, e.g., Pennell v. City of San Jose, 485 U.S. 9, 108 S.Ct. 849 (1988), affirming 42 Cal.3d 365, 228 Cal.Rptr.
726, 721 P.2d 1111 (1986); Fisher v. City of Berkely, 37 Cal.3d 644, 209 Cal.Rptr. 682, 693 P.2d 261, aff'd, 475
U.S. 260 (1986); Nash v. City of Santa Monica, 37 Cal.3d 97, 207 Cal.Rptr. 285, 688 P.2d 894, app. diss'd, 470
U.S. 1046 (1985); Birkenfield v. City of Berkeley, 17 Cal.3d 129, 130 Cal.Rptr. 465, 550 P.2d 1001 (1976).
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In Yee v. City of Escondido, 503 U. S. 519, 112 S.Ct. 1522 (1992), the Supreme Court ruled that a rent
control ordinance applicable to manufactured home parks did not amount to a permanent physical
occupation simply because the regulation, when combined with state laws requiring landlords to offer leases
of unlimited duration, effectively transferred increases in property values from the landlord to the tenant.
This ruling reverses several district court decisions holding that such controls effectuated a permanent
physical occupation, which are almost always compensable under the Takings Clause. See, e.g., Hall v. City
of Santa Barbara, 833 F.2d 1270 (9th Cir. 1987); Levald, Inc. v. City of Palm Desert, 998 F.2d 680 (9th Cir.
1993)(substantive due process challenge to mobile home rent control ordinance dismissed because
legislature is entitled to great deference when reviewing Aeconomic legislation.)
In Pennell v. City of San Jose, 485 U.S. 8 (1988), the Supreme Court dismissed a challenge to a rent control
ordinance authorizing local rent control boards to consider tenant hardship in authorizing annual rent
increases, thereby upholding the facial validity of the ordinance.
A recent California rent control case also distinguishes regulations restricting economic returns from
exactions. Santa Monica Beach, Ltd. v. Superior Court, 968 P.2d 993 (Cal.), cert. denied, 119 S.Ct. 1804
(1999). In upholding rent control law against inverse condemnation challenge, the court held that the
heightened scrutiny of Nolan/Dolan was not applicable. “[T]he standard of review for generally applicable
rent control laws must be at least as deferential as for generally applicable zoning laws and other legislative
land use controls. Thus the party challenging rent control must show that it constitutes an arbitrary regulation
of property rights.” at 1001 (quoting Dolan, at 391 fn.8). Broadening the scope of permissible regulation
even further the court held that “there is no constitutional requirement that the inquiry into whether the
legislation substantially serves legitimate goals must be limited to stated goals.” at 1004.
At least one recent rent control case contradicts this analysis. In Manocherian v. Lennox Hill Hospital, 643
N.E.2d 479 (N.Y. 1994), the court addressed statute requiring renewal leases for nonprivate hospitals who
subleased units to hospital employees. In holding that an amendment to the State’s rent stabilization law did
not substantially advance a legitimate state interest, the court applied Nollan/Dolan. The court further
refused to apply the distinction between regulation and exactions to retreat from the Nollan/Dolan analysis.
AIt is well established that even if only a single element of an owners bundle of property rights is
extinguished, there has been a regulatory taking at 485 (citing Seawall Assocs. v. City of New York, 542
N.E.2d 1059 (N.Y. 1989) and Hodel v. Irving, 481 U.S. 704 (1981)). However, this case (which drew a
strong dissent) involved some very unique facts pursuant to which the primary beneficiary of the regulation
was not the target beneficiaries, but rather the landlords. See also Azul Pacifico, Inc. v. City of Los Angeles,
948 F.2d 575 (9th Cir. 1991)(A Vacancy control ordinance, restricting increases in rent for new tenants of
mobile home parks, in conjunction with other State and City rent control laws which required park owners to
rent pads to the purchasers of the coaches and renew pad agreements created a taking of property, on
grounds that (1) a possessory interest had been transferred from owners to tenants; (2) the interest consisted of
the right to occupy the property in perpetuity while paying only a fraction of what it was worth in rent; and
(3) the interest had an established value and was transferable in an established market); Richardson v. City
and County of Honolulu, 124 F.3d 1150 (9th Cir. 1997)(rent control ordinance limiting the increase in ground
rent due the owner of the land under the condominium units does not substantially further the goal of
creating affordable housing and creates a taking, where the absence of a mechanism that prevents lessees
from capturing the net present value of the reduced land rent in the form of a premium, means that the
Ordinance will not substantially further its goal of creating affordable owner-occupied housing.)

Power to Deny Implies Power to Permit Mitigation

The Nollan v. California Coastal Commission decision hints that the denial of development approval does
not raise the difficult issues presented by oppressive conditions. However, the ability to deny development
approval due to a given set of circumstances, such as the lack of affordable housing, typically authorizes the
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jurisdictions to permit the developer to mitigate that condition in order to gain approval. Accordingly, if the
police powers carries with it the ability to deny development approval – as with moratoria – the local
government can lift the restriction if the condition is resolved.
Temporary restrictions on certain types of development may be used effectively to correct imbalances in the
provision of low- and moderate-income housing and to curb land speculation. Moratoria also establish the
basis for housing mitigation requirements. If the local government has the authority to deny development
approval, it typically enjoys the authority to condition approval on the resolution of the conditions that
resulted in denial. In this instance, the Town could establish a “level of service” for new development that
times and sequences development in tandem with a capital improvements program for affordable housing.
In Tocco v. New Jersey Council on Affordable Housing, 242 N.J.Super. 218, 576 A.2d 328 (Super. Ct., App.
Div.), cert. denied, 172 N.J. 403, 585 A.2d 401 (1990), cert. denied, 111 S.Ct. 1389 (1991), an eighteenmonth moratorium on the development of any parcel of land exceeding two or more acres was upheld
against a challenge that it constituted a “temporary taking” of land without just compensation in violation of
the Fifth Amendment. The moratorium was imposed by the Council on Affordable Housing in order to
correct certain deficiencies (the deficiencies are not spelled out in the opinion) in a local regional housing
element and fair share plan.12 The plaintiff conceded that validity of the public purpose of the ordinance,
relying only on the effect of the moratorium on the use of his property in claiming that it amounted to a
taking. Noting that moratoria are not confiscatory in violation of the Fifth Amendment if in effect for a
“reasonable time period”, the court held that the eighteenth-month moratorium was not excessive. Id. at 33031 (citing Littman v. Gimello, 115 N.J. 154, 557 A.2d 314 (1989); Wilson v. Long Branch, 27 N.J. 360, 142
A.2d 837 (1958), cert. denied, 358 U.S. 873 (1958); Orleans Builders & Developers v. Byrne, 186 N.J.Super.
432, 453 A.2d 200 (App.Div. 1982); Meadowland Reg. etc. v. Hackensack, etc., 119 N.J.Super. 572, 293
A.2d 192 (App. Div. 1972); Washington Market Enterprises v. Trenton, 68 N.J. 107, 343 A.2d 408 (1975)).

Legislative Responses

In addition to California, New Jersey and Virginia, several states have adopted state legislation authorizing, in
general terms, local governments to adopt “inclusionary” zoning ordinances. See, e.g., 1991 Connecticut
Laws, P.A. 91-204, S.H.B. No. 7118; FLORIDA STAT. ANN. § 163.3202(3); MARYLAND ANN. CODE § 12.01
(Supp. 1991).
California GOV’T CODE § 65915 requires density bonuses and other regulatory incentives for developers who
set aside a portion of the housing units within a project for low-income persons.13 The legislation applies
where a developer sets aside (1) 20% of total dwelling units for low-income households (60% of area median
income); (2) 10% of total dwelling units for very-low-income households (50% of area median income); or (3)
50% of total dwelling units for elderly persons. The burden is on the housing developer to demonstrate that
the regulatory incentives are needed to make the housing units economically feasible. § 65915(e).
Regulatory incentives include:

12

COAH was created by the New Jersey legislature by the state's Fair Housing Act, NJSA §§ 52:27D-301 et seq.
The moratorium was imposed pursuant to an administrative regulation authorizing local governments to "take
appropriate measures that may be essential to the satisfaction of the municipality's obligation to provide for its fair
share of its region's present and prospective need for low- and moderate-income housing." NJAC § 5:91-11.1.
13

The legislation also requires regulatory incentives for developments providing other social amenities such as (1)
housing within one-half mile of a mass transit guideway station (§ 65913.5); (2) the provision of child care facilities
(§ 65917.5).
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•

A density bonus of 25% over the otherwise maximum residential density (§ 65915(f)); and

•

Additional regulatory incentives such as (1) a reduction in site development/zoning code standards such
as setback requirements, square footage requirements, and parking requirements; (2) mixed use zoning
approval; (3) other incentives, such as the waiver of fees or dedication requirements. § 65915(h).

Government Code § 65915(c) requires that cities granting density bonuses for the provision of lower- or lowincome housing “ensure continued affordability” of the “lower income density bonus units” for the following
time period:
“. . . 30 years or a longer period of time if required by the construction or mortgage
financing assistance program, mortgage insurance program, or rental subsidy program.”
Compare § 65916 (West 1988)(cities must “ensure continued availability” for “low- and moderate-income
units” where the city directly subsidizes construction).
In addition to a housing appeals procedure, Connecticut now authorizes inclusionary zoning and density
bonus ordinances. Conn.Gen.Stat. § 8-2g, “passed by the legislature in 1988, authorizes a zoning
commission to provide by regulation for density bonuses to promote construction of affordable housing. It
also authorizes a municipality to enter into a contract with a developer to provide for such housing which
contract must contain certain specific provisions. Upon the adoption of such regulations the statute outlines
a procedure which ultimately leads to the appointment of a municipal agency to implement the affordable
housing program and to oversee the sale or rental of the units in accordance with approved criteria. Kaufman
v. City of Danbury Zoning Commission, 1993 WL 316792 (Conn. Super.).
P.A. 91-204 (Conn.Gen.Stat. § 8-2i) defines inclusionary zoning as follows:
“Inclusionary zoning. (a) As used in this section, inclusionary zoning means any zoning
regulation, requirement or condition of development imposed by ordinance, regulation or
pursuant to any special permit, special exception or subdivision plan which promotes the
development of affordable housing to persons and families of low and moderate income,
including, but not limited to, (1) the setting aside of a reasonable number of housing units
for long-term retention as affordable housing through deed restrictions or other means; (2)
the use of density bonuses or (3) in lieu of or in addition to such other requirements into a
housing trust fund to be used for constructing, rehabilitating or repairing housing affordable
to persons or families of low and moderate income. (b) Notwithstanding the provisions of
any special act, any municipality having zoning authority pursuant to this chapter or any
special act or having planning authority pursuant to chapter 126 may, by regulation of the
body exercising such zoning authority, implement inclusionary zoning regulations,
requirements or conditions.”
The inclusionary zoning legislation may be used to enforce compliance with the requirements of the state
housing appeals procedures. “Since the effective date of the statute (October 1, 1991), zoning commissions
in this state now have the express authority to implement inclusionary zoning requirements or conditions.
And so, if an affordable housing application omits to include a system of guarantees satisfactory to the
commission it is free to draw upon its new statutory power to initiate whatever conditions were appropriate
for this purpose. As between the applicant and the commission the legislature is entirely silent concerning
the applicant’s duty to offer assurances but it has spoken emphatically with regard to a zoning authority’s
power to initiate such conditions through its legislative power.” Kaufman, supra, 1993 WL 316792, at 6.
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While an early decision invalidated an inclusionary zoning ordinance on ultra vires grounds, Board of
Supervisors of Fairfax County v. DeGroff Enterprises, 214 Va. 235, 198 S.E.2d 600 (1973), Virginia now
authorizes inclusionary zoning and the designation of geographic areas for the promotion of affordable
housing. The legislation allows local governments to grant density bonuses in exchange for the inclusion of
affordable housing units in proposed developments. VIRGINIA CODE ANN. §§ 15.1-491.8, -491.9 (1991).
Certain local governments are empowered to implement an “affordable housing dwelling unit program” in
which density bonuses may be given in exchange for the provision of moderate income housing. VA. STAT.
ANN. § 15.1-491.8 (1991). The inclusionary program requirements may be applied to applicants for
rezoning; special exceptions; or site plans or subdivisions exceeding fifty dwellings at densities exceeding
one unit per acre, and which are served by central sewer. Id. § 15.1-491.9(B)(2). Developers must receive
(1) a 20% increase in density in exchange for providing 12.5% of total approved single-family attached or
detached units as affordable housing; or (2) a 10% increase in density for “nonelevator” multi-family dwelling
units at a proposed height of four stories or less, in exchange for providing 6.5% of total dwelling units as
affordable housing. Local housing authorities may be given an exclusive right to purchase or lease set-aside
sales units and to control resale and re-lease prices for a period of fifty years. Set-aside price limitations must
allow developers to recover construction costs and other allowances, as determined by the inclusionary
zoning ordinance, exclusive of land costs or other costs not authorized by the ordinance. The ordinance may
require the concurrent marketing of market-rate and set-aside units. Set-aside units must be processed within
280 days.

Enforcing Inclusionary Zoning Obligations

Income restrictions under inclusionary housing programs are generally enforced through the use of deed
restrictions.
While deed restrictions may be challenged as an unlawful restraint on alienation, one
commentator opines that the preemptive right, statutory requirement and rule of reasonableness exceptions to
the rule against restraints on alienation would apply to deed restrictions in this context, so long as the
restrictions are appropriately drafted. Bozung, A Positive Response to Growth Control Plans: The Orange
County Inclusionary Housing Program, 9 PEPPERDINE L. REV. 819 (1982), at 841-42. The preemptive right
exception applies where, instead of imposing a disabling restraint, the grantee is given a right to purchase the
property. Id. The statutory requirement exception authorizes restraints required by state legislation. Id. The
reasonableness “exception” requires that restraints must be limited to a reasonable period of time. Id. at 842;
Fox & Davis, Density Bonus Zoning to Provide Low and Moderate Cost Housing 8 HASTINGS CONST. L. QTLY.
1015 (1976), at 1034. Consequently, most deed restrictions in inclusionary housing programs contain a
“right of first refusal” requiring the occupant to offer the unit to the local government within a specified
period of time prior to selling the unit.14 The California density bonus statute, which requires local
governments to “ensure [the] continued affordability” of units in projects benefiting from density bonuses,
provides an example of authority to utilize deed restrictions for this purpose. Mallach, supra, note 2, at 144;
Government Code § 65915(c).
Several recent statutes expressly authorize the use of “affordable housing covenants” designed to allow local
governments or non-profit entities to directly or indirectly control the resale price of residential dwelling
units. 1991 Maine Laws, ch. 373 (to be codified at 33 MAINE REV. STAT. ANN., ch. 6, §§ 121-126); 1991
Rhode Island Laws, Ch. 91-237.

14

A. MALLACH, INCLUSIONARY HOUSING PROGRAMS: POLICIES AND PRACTICES 142 (Rutgers 1984), notes that these periods
generally range from 10 years to perpetuity. The Palo Alto, California program includes deed restrictions "lasting 59
years, which period started anew with each transaction." Id.
Mallach opines that "[t]he likelihood of any one
homeowner remaining in the unit for more than 59 years is remote enough for this provision to be considered a de facto
perpetual control." Id. The San Francisco linkage ordinance uses a renewal feature coupled with a twenty-year
promissory note.

SMART GROWTH REGIONAL PARTNERSHIPS PROGRAM

106

REGIONAL AFFORDABLE HOUSING INITIATIVE
TOWN OF CARBONDALE

FINAL REPORT

In Maine, the covenants may be used to:.
•
•
•
•
•
•
•
•

control resale prices;
control the amount of equity appreciation;
control improvements to real estate;
control the class of persons to whom a dwelling may be sold, so long as there is no discrimination on
the basis of race, color, sex, physical or mental handicap, religion, ancestry or national origin;
grant a right of first refusal or option to purchase to qualified holders;
maintain the property as residential real estate;
limit the type of construction or materials that may be used in the improvements; or
prohibit, limit or require acts enhancing property value or affordability.

The Maine legislation expressly addresses common law constraints on the use of easements or covenants in
gross by specifying that the covenants are enforceable even where:
• they are not appurtenant to an interest in real property;
• the interest is assignable to another holder;
• they are not recognized by common law principles;
• negative burdens are imposed;
• affirmative obligations are imposed on the burdened estate;
• the benefits or burdens do not touch or concern real property;
• there is no privity of estate or contract;
• the covenant does not run to successors or assigns of the original parties;
• the covenant would be deemed an unreasonable restraint on alienation under the common law; or
• the rule against perpetuities would be violated.
Other examples of enforcement mechanisms include:
• Development agreements or other contractual arrangements (e.g., an annexation agreement)
• Conditions attached to regulatory approval
• Promissory notes secured by a deed of trust
• State/federal program restrictions where the inclusionary development uses government subsidies or
tax credits
Colorado does not have similar legislation. However, appropriately drafted restrictions could be defensible
under Colorado law.

Linkage & Fee-Based Programs
Cities throughout the United States have applied fee-based requirements to development based upon studies
that establish the nexus between additional residential development and the need for additional low income
housing. The rationale is that, by bringing new employees and new households into the City, the City is
justified in charging some of the costs attributable to affordable housing to new nonresidential development.
So-called “linkage” programs address the need for affordable housing by requiring developers of office
buildings (San Francisco) or other commercial, retail or institutional development (Boston) to build housing,
to pay an in-lieu fee into a housing trust fund, or to make equity contributions to a low-income housing
project. White, Using Fees and Taxes to Promote Affordable Housing, 43 LAND USE L. & ZONING DIG., no. 9,
at 3 (Sept. 1991). The linkage concept is similar to impact fees, dedications and money-in-lieu of land for
parks and recreation; the rational nexus standard (Nollan, infra) justifies requiring the provider of the jobs to
pay for the facilities the need for which is generated by the employment. Local governments must be careful,
however, to comply with the constitutional standards of nexus and proportionality established by Nollan v.
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California Coastal Commission, 483 U.S. 825, 107 S.Ct. 3141, 97 L.Ed.2d 677 (1987) and other state court
decisions. See Freilich & Morgan, Municipal Strategies for Imposing Valid Development Exactions:
Responding to Nollan, 10 ZONING & PLANNING L. REP. 169, 172 (Dec. 1987); Freilich & Chinn, Finetuning
the Taking Equation, Applying It to Development Exactions (Part II), 40 LAND USE L. & ZONING DIG. 3, 4
(March 1988).
Other programs have applied fees to residential development. The linkage is, however, more indirect for
new residential development. The City could premise a linkage fee imposed on new residential development
on two theories. First, by creating a need for retail and service-oriented development, new residential
development arguably creates a need for the additional employees who will work in those service industries.
If this approach is taken, however, the City must guard against double-charging retail or service-oriented
development and residential development for the same housing needs. Second, the consumption of land for
market-rate residential development diminishes the availability of land for low income housing. The New
Jersey Supreme Court used this rationale to sustain the constitutionality of linkage fees that were charged to
residential development. Holmdel Builders Ass'n v. Township of Holmdel, 121 N.J. 550, 583 A.2d 277
(1990).

Legal Authority for Fee-Based Programs

Unlike excise taxes, special fees such as linkage fees must meet the nexus and proportionality standards
discussed above. In determining whether the charge is a fee or a tax, the courts do not require mathematical
exactitude in calculating the fees, and the method of assessing the fee is a matter of legislative discretion.
Bloom v. City of Fort Collins, 784 P.2d 304, 308 (Colo. 1990). However, the City should conduct studies
that describe the nexus between new development, by use classification, and the need for affordable housing
in order to address potential challenges under the takings clauses of the state and federal constitutions.
Nollan v. California Coastal Commission, 483 U.S. 825, 107 S.Ct. 3141, 97 L.Ed.2d 677 (1987); Dolan v.
City of Tigard, 114 S.Ct. 2309 (1994). Colorado courts have relied upon studies by experts in upholding
special fees. Zelinger v. City and County of Denver, 724 P.2d 1356, 1360 (Colo. banc 1986). In
Sacramento, California, nexus studies proved critical in defeating a legal challenge to a housing linkage fee
as a taking of private property. Commercial Builders of Northern California v. City of Sacramento, 941 F.2d
872 (9th Cir. 1991).

Takings Issues

No reported decision has ruled that a linkage program constitutes a taking. Courts are increasingly willing to
support the concept of linkage so long as the local government has established a “nexus” between the fee
amount and the need for affordable housing created by new development. Commercial Builders of Northern
California v. City of Sacramento, 941 F.2d 872 (9th Cir. 1991)(upholding linkage fee against Nollan
challenge); Holmdel Builders Ass'n v. Township of Holmdel, 121 N.J. 550, 583 A.2d 277 (1990); ; Gagne, Jr.
v. City of Hartford, No. CV 89 0358802 S. (Superior Court of Connecticut, Judicial District of Hartford/New
Britain at Hartford, Jan. 4, 1994); see also Bonan v. General Hospital Corporation, 398 Mass. 315, 496
N.E.2d 640 (1986), vacating No. 76438 (Mass. Super. Ct. March 31, 1986); (linkage fee invalidated at trial
court level, decision vacated on procedural grounds); see discussion of housing preservation ordinances,
above. See also Hessey v. District of Columbia Board of Elections & Ethics, 601 A.2d 3 (D.C.App.
1991)(linkage fee and dedicated trust fund adopted by initiative stricken on grounds that voters lack authority
to control District Council's discretion to allocate revenues); Frank A. Greek & Sons v. Township of South
Brunswick, 257 N.J.Super. 94, 607 A.2d 1359 (1992), cert. denied, 130 N.J. 602, 617 A.2d 1233
(1992)(COAH could validate collection of linkage fees).
In a recent Connecticut case, the court rejected an unlawful tax and a takings challenge to an ordinance
requiring persons demolishing low income housing to pay a fee into a housing trust fund. The court relied,
in part, on the New Jersey Supreme Court's decision in Holmdel Builders, supra, which used the opportunity
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costs of developing in jurisdictions - such as those in the Roaring Fork Valley - with limited remaining land
supply to uphold the validity of the ordinance:
In Holmdel Builders Association v. Township of Holmdel, 583 A.2d 277 (N.J.1990) the
Court considered the validity of an ordinance similar to the one at issue in this case and
stated: [t]he phenomenon of undeterred non-residential development has exacerbated the
need for lower-income housing, and has generated widespread efforts to link such needed
residential development to nonresidential development (p. 283-284). The linkage trend has
gained momentum during the past decade. See Symposium: Land Use, Zoning, and
Linkage Requirements Affecting the Pace of Urban Growth, 20 Urban Lawyer 513 (1988);
Bauman & Ethier, "Development Exactions and Impact Fees: A Survey of American
Practices" 50 Law & Contemp. Probs. 51 (1987). p. 284. We find a sound basis to support a
legislative judgement that there is a reasonable relationship between unrestrained
nonresidential development and the need for affordable residential development. p. 288.
Inclusionary zoning through the imposition of development fees is permissible because such
fees are conducive to the creation of a realistic opportunity for the development of
affordable housing; development fees are the functional equivalent of mandatory set-asides;
and it is fair and reasonable to impose such fee requirements on private developers when
they possess, enjoy, and consume land, which constitutes the primary resource for housing.
Such measures do not offend the zoning laws or the police powers. p. 288.
The court in Holmdel Builders Association stated that although the enabling statute did not
expressly authorize the town to impose development fees as a means to provide low income
housing, it implicitly authorized such fees because it authorized the town to "provide for its
fair share of low and moderate income housing by means of any technique or combination
of techniques which provide a realistic opportunity for the provision of its fair share."
Gagne, supra.
The courts in the post-Dolan era have distinguished uniform fee schedules – which do not involve regulatory
leveraging – from site-specific exactions which happen to take the form of money. In Krupp v. Breckenridge
Sanitation District, 1999 WL 179013 (Colo. App.), a sanitation district decision on plant investment fees was
upheld against several challenges including taking and equal protection. Plaintiffs’ reliance on Nollan and
Dolan was “misplaced” because the sanitation district had no permitting authority and thus there was no risk
of leveraging. “Moreover, the essence of a Nollan/Dolan violation is the demanding by the governmental
authority of a concession, especially a dedication of an interest in real property, for its own benefit and not to
offset the impact of the proposed development.” Id. at 2 (emphasis supplied).
Ehrlich v. City of Culver City, 911 P.2d 429 (Cal. 1996) is the first case to address fee-based exactions. That
case involved a site-specific fee for a recreational facility and a uniform fee for public art. The court ruled:
“There is no question that the takings clause is specially protective of property against physical occupation or
invasion.” Id. at 443. “[G]overnment generally has greater leeway with respect to noninvasive forms of land
use regulation, where the courts have for the most part given greater deference to its power to impose
broadly applicable fees, whether in the form of taxes, assessments, user or development fees.” Id. at 443
(citing Commercial Builders v. City of Sacramento, 941 F.2d 872 (9th Cir. 1991) for this proposition). “Fees of
this nature may indeed be subject to a lesser standard of judicial scrutiny than that formulated by the court in
Nollan and Dolan because the heightened risk of the ‘extortionate’ use of the police power to exact
unconstitutional conditions is not present.” Id. at 444. However, “[w]hen such exactions are imposed ... on
an individual and discretionary basis, we conclude that the heightened standard of judicial scrutiny of Nollan
and Dolan is triggered.” Id. at 444.
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The Arizona Supreme Court reached a similar conclusion in upholding a water impact fee. Home Builders
Assoc. of Central Arizona v. City of Scottsdale, 930 P.2d 993 (Ariz. 1997). “In Dolan, the Chief Justice was
careful to point out that the case involved a city’s adjudicative decision to impose a condition tailored to the
particular circumstances of an individual case. Because the Scottsdale case involves a generally applicable
legislative decision by the city, the court of appeals thought Dolan did not apply. We agree.” at 999 “The
risk of that sort of leveraging does not exist when the exaction is embodied in a generally applicable
legislative decision.” Id. at 1000.
Courts have approved the site-specific exaction of contributions to affordable housing needs so long as
adequate standards are contained in the state or local enabling ordinances. Blagden Alley Ass’n v. District of
Columbia Zoning Comm’n, 590 A.2d 139 (D.C. App. 1991)(approving practice of offsite housing exactions
but remanding for findings); Nunziato v. Planning Board, 225 N.J. Super. 124, 541 A.2d 1105
(1988)(invalidating $500 per dwelling unit contribution to affordable housing program exacted as a condition
of variance approval); Alexander’s Dept. Stores of New Jersey v. Borough of Paramus 243 N.J. Super. 157,
578 A.2d 1241 (1990)(rejecting neighboring landowners’ challenge to affordable housing contribution on
standing grounds); see Hochberg v. Zoning Comm’n, 24 Conn.App. 526, 589 A.2d 889 (1991)(conditions to
special use permit requiring that 5% of all units be sold for less than $100,000 and another 10% for less than
$150,000, and requiring 10-year deed restrictions, unauthorized by local zoning ordinance).

The “Good Faith” Requirement

The use of inclusionary zoning or linkage programs essentially ties development approval to the adequacy of
available affordable housing to accommodate new growth. Where local governments tie the rate of growth
to carrying capacity standards, several important constitutional principles apply.
The Use of Carrying Capacity Standards Cannot be Used to Mask Ulterior Exclusionary Motives. The
denial of development approval on an ad-hoc basis premised on the inadequacy of public facilities
can be invalidated where used as an artifice to exclude low- or moderate-income persons from a
jurisdiction. Dailey v. City of Lawton, Okla., 296 F. Supp. 266 (W.D. Okla. 1969), aff’d, 425 F.2d
1037 (10th Cir. 1970)(denial of multi-family zoning for low-income housing sponsor based on
inadequacy of public facilities invalid and discriminatory); Urban League of Essex County v. Mahwah
Tp., 207 N.J. Super. 169, 504 A.2d 66, 79-81 (1984); Kennedy Park Homes Ass’n v. City of
Lackawanna, 436 F.2d 108, 114 (2d Cir. 1970), cert. denied, 401 U.S. 1010 (1971)(moratorium on
rezoning and subdivision approvals due to asserted lack of sewer capacity invalidated where there
was evidence of racial discrimination and lack of effort to resolve existing facility deficiencies).
Other Resources Must be Applied to Remedy Existing Housing Deficiencies. Where local
governments condition development approval to the adequacy of public facilities, good faith
attempts to remedy existing housing deficiencies through other funding sources must be shown.
Stoney-Brook Development Corp. v. Town of Fremont, 474 A.2d 561 (N.H. 1984); Conway v. Town
of Stratham, 414 A.2d 539 (N.H. 1980); Westwood Forest Estates, Inc. v. Village of South Nyack,
244 N.E.2d 700 (N.Y. 1969), Q.C. Construction v. Gallo, 649 F.Supp. 1331 (D. R.I. 1986);
Associated Homebuilders, Inc. v. City of Livermore, 557 A.2d 473 (Cal. 1976) (J. Mosk, dissenting).
As a corollary, where jurisdictions are making real and substantial attempts to remedy public facility
or housing deficiencies and to accommodate new growth through the planning process, courts will
assume their good faith. See, e.g., Golden v. Planning Board of the Town of Ramapo, 30 N.Y.2d
359, 334 N.Y.S.2d 138, 285 N.E.2d 291, app. diss’d, 409 U.S. 1003 (1972); Smoke Rise, Inc. v.
Washington Suburban Sanitary Commission, 400 F.Supp. 1369 (D. Md. 1975); Beck v. Town of
Raymond, 394 A.2d 847 (N.H. 1978); Rancourt v. Town of Barnstead, 523 A.2d 55 (N.H. 1986);
Westwood Forest Estates, Inc. v. Village of South Nyack, 244 N.E.2d 700 (N.Y. 1969); Belle Harbor
Realty v. Kerr, 323 N.E.2d 697 (N.Y. 1974). This same principle applies where development
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approval is conditioned on the provision of affordable housing, such as in a mandatory set-aside or
linkage program. See, e.g., Seawall Associates v. City of New York, 74 N.Y.2d 92, 542 N.E.2d 1059,
544 N.Y.S.2d 542 (1989).

Development Excise Taxes

Because the level of judicial scrutiny for exactions has been refined by Nollan v. California Coastal Comm’n,
107 S.Ct. 3141 (1987), some local governments have turned to development excise taxes for added
flexibility. White, supra (discussing Boulder, Colorado housing excise tax). Cf. 1990 Washington Laws, Ch.
17, S.H.B. 2929, § 36 (to be codified at WASH. REV. CODE § 82.46.010)(authorizing excise tax on real estate
transfers of 0.25% or a supplemental tax of 1.5% of the selling price in order to finance capital improvements
designated in a comprehensive plan and housing relocation assistance for tenants displaced from the change
in use or conversion of residential developments).
Development excise taxes are not subject to the nexus/proportionality standards of Nollan and Dolan.
However, they would be subject to voter approval under the Tabor Amendment.

Housing Trust Funds (HTF) & Public-Private Partnerships

Housing Trust Funds (HTF) and public-private partnerships are increasingly used by local governments as a
response to reductions in federal funding for housing and a lack of financial resources by local governments
to provided needed housing. See, e.g., ILLINOIS REV. STAT., CH. 67½, ¶ 1252. A housing trust fund is
generally defined as a “dedicated source of revenue available to help low- and moderate-income people
achieve affordable housing.” D. ROSEN, HOUSING TRUST FUNDS 9 (PAS REP. NO. 406, 1987); see, e.g., Florida
Statutes § 420.603 (Florida Affordable Housing Trust Fund). Housing trust funds are publicly-administered
trust funds dedicated to the production of low- or moderate-income housing. They are generally an integral
component of linkage programs. Sources of funds may include linkage payments, endowments and grants,
surplus reserve funds from refinancing of municipal bond issues, and taxes and fees. Examples of HTF
programs are provided below.
Florida has a variety of state programs designed to provide funding and to reduce costs for very low, low and
moderate income housing, many of which rely heavily on local programs and public-private partnerships.
See, e.g., Florida Stat. Ann. §§ 420.0001-420.0005 (West Supp. 1992)(State Housing Incentive Partnership
Act [SHIP]); 420.0005 (State Housing Trust Fund); 420.603 (Florida Affordable Housing Trust Fund); State of
Florida, Department of Community Affairs, Affordable Housing in Florida 17-32 (1991). The William E.
Sadowski Affordable Housing Act, Ch. 92-317, Laws of Florida, establishes a dedicated revenue source for
affordable housing coupled with a comprehensive framework for planning. The Act increases the
documentary stamp tax by 10¢, and provides for the allocation of eligible revenues to local governments
through a competitive scoring system. To receive SHIP funding, local governments must submit a Local
Housing Assistance Plan (LHAP) and an Affordable Housing Incentive Plan (AHIP) to the Department of
Community Affairs and state Housing Finance Agency. Local governments must establish a Local Housing
Assistance Trust Fund and Local Housing Partnership in the ordinance creating the LHAP. The AHIP is
reviewed by a local housing advisory committee, and must include provisions for streamlining local land
development regulations and continuously monitoring their effect on housing affordability. See generally
1000 Friends of Florida, The William E. Sadowski Affordable Housing Act: Summary of the State Housing
Initiatives Partnership Act and the Affordable Housing Planning and Community Assistance Act.
Texas established a state Housing Trust Fund in 1991 to provide financial assistance to local governments,
public housing authorities, nonprofit corporations and income-eligible persons to finance, acquire,
rehabilitate or develop housing. 1991 Texas Laws, Ch. 762, S.B. No. 546, § 2 (to be codified at Tex. Rev.
Civ. Stat. Art. 4413(501), § 3.16). Assistance is limited to low and very low income families. The HTF is
funded through general appropriations or transfers, unencumbered fund balances of the Housing Finance
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The Housing Finance Division

The Illinois Affordable Housing Act of 1989 creates an Affordable Housing Program targeted to low- and
very-low income families, and a HTF funded by program investments, general appropriations and a real estate
transfer tax. ILLINOIS REV. STAT., Ch. 67½, ¶¶ 1251, 1254-1255. HTF monies may be used for new
construction, rehabilitation, retention and operation of low or very-low income housing. The trust fund is
intended to be a supplementary rather than a primary funding source. The Illinois Housing Development
Authority administers the Affordable Housing Program and disburses HTF monies.
The Housing
Development Authority has also been directed to develop a program for exporting tax increment financing
from commercial and industrial developments to very-low, low and moderate income projects outside a tax
increment financing district.
The Maine Affordable Housing Partnership Act of 1989, 30 MAINE REV. STAT. ANN. § 5001 et seq., calls for
the preparation of a state plan for low and moderate income housing designed to establish integrated, mixedincome neighborhoods. A state agency, the Maine Affordable Housing Alliance, is charged with rulemaking
and implementation authority requiring local governments to utilize private and public sector resources in the
development of affordable housing, and to coordinate housing proposals with comprehensive land use plans.
Id. § 5013. A nonlapsing revolving loan fund is established for assistance to local governments and nonprofit
agencies, § 5014, and an Affordable Housing Land Trust Fund is established in order to acquire deed
restrictions, covenants or other property interests designed to preserve the supply of land available for
affordable housing, §§ 5034, 5035. The State Housing Authority is authorized to designate four “housing
opportunity zones” in deteriorating urban areas. §§ 5051-5056. Local governments must have a local
housing alliance and a plan of action to revitalize deteriorating residential dwellings and neighborhoods.
The Vermont Housing and Conservation Trust Fund serves the dual purpose of providing low-income
housing and protecting agricultural and historic resources. The fund is maintained by general appropriations
and other public or private resources that maybe approved by the general assembly. Municipal, state,
nonprofit or cooperative housing agencies are eligible for support. 10 VERMONT STAT. ANN. § 312 (Supp.
1991).
Rhode Island. The Rhode Island Housing and Conservation Trust Fund Act was recently enacted to provide
low and moderate income housing. Monies are derived from an existing $5 million housing endowment
fund for the State Housing and Mortgage Finance Corporation and placed into a housing and conservation
trust fund. R.I. GEN. LAWS § 42-55.1-1 to -55.1-3 (Supp. 1991).
The Washington Affordable Housing Act, WASH. REV. CODE § 43.185.010 et seq. (as amended by 1991
Washington Laws, ch. 356, S.H.B. 1624), creates a housing assistance program and HTF including revenue
from gifts, appropriations and pooled interest from real estate brokers’ escrow accounts. WASH. REV. CODE §
18.85.310 (West 1989). The program is targeted to very-low and low-income families, first-time homebuyers
and persons with special housing needs such as the mentally ill, recovering alcoholics, frail elderly persons,
disabled persons and single-parent families. Eligible activities include new construction, rent subsidies, social
service matching funds, technical assistance for nonprofit community or neighborhood-based organizations;
homeless shelters and temporary assistance to families in order to prevent homelessness; downpayment and
closing cost assistance for first-time homebuyers; and the preservation of housing subject to expiring use
restrictions. HTF priority is given to projects with, inter alia, access to employment centers or public
transportation. Local governments are authorized to leverage HTF contributions by donating land, making
infrastructure improvements, waiving impact fees, grant zoning variances and to use “creative local
planning.” The Department of Community Development, which administers the program, is authorized to
protect state interests by: (1) requiring a share in project appreciation proportionate to state contributions, (2)
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requiring a lump-sum repayment of HTF assistance upon the sale or change of use of the project; or (3)
requiring a deferred principal or interest payment after a specified time period.

Conclusion
The authority to establish housing mitigation and inclusionary zoning requirements appears to be within the
purview of establish land use precedents. However, several factors should be taken into consideration when
developing the program.
The first two factors relate to exaction or fee-based programs. First, exaction or fee-based programs should be
grounded in a study that documents that new development creates a need for housing. Second, the study
should document the magnitude of the impacts created by new development. This may be accomplished by
a sensitivity analysis that traces fluctuations in housing prices and households in the region to new marketrate and non-residential development.
Third, if an inclusionary zoning requirement is imposed, the requirement must be reasonable. The Town
could choose to perform an exactions-based study, or to rely on ranges typical in other jurisdictions with
similar requirements. Further, until the Colorado Supreme Court rules otherwise, the program should avoid
restricting increases in rental prices.
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Nexus Analysis
(for Commercial Linkage) and Affordability Analysis (for Inclusionary Zoning)
RRC Associates Team

Introduction
At the July 27, 1999 HMC Regional Affordable Housing Initiative workshop, the Initiative Task Force decided
to focus on five affordable housing techniques for further study: inclusionary zoning, density bonus,
commercial/industrial/lodging linkage, mixed use development, and flexible development standards. At the
August 31, 1999 workshop, a sixth program was added, namely a program for securing funding for the
administration of housing programs. Of these techniques, two—commercial/industrial/lodging linkage, and
potentially inclusionary zoning requirements—require an economic analysis both to assist in the design of the
programs as well as to provide support for the programs in the event of a legal challenge. The purpose of this
section is to provide such analyses as background material and supporting rationale for the programs.
Commercial/industrial/lodging linkage programs require that developers of commercial space contribute to
the provision of affordable housing (by building units, paying a fee-in-lieu to a housing trust fund, etc.) in
proportion to the affordable housing need that they generate via their employment. The courts have two
primary requirements for exaction programs such as commercial linkage. First, a “rational nexus” must be
demonstrated between the impacts caused by a development and the nature of the mitigation required.
Second, there must be a “rough proportionality” between the extent of the impacts generated and the extent
of the mitigation required. A major objective of this section is to address the “rational nexus” and “rough
proportionality” standards for the proposed linkage program by documenting the nature and extent of
affordable housing demand in the Roaring Fork Valley that is driven by commercial/industrial/lodging
development.
Inclusionary zoning refers to mandatory and voluntary/incentive-based requirements that developers of
residential units set aside a portion of units for affordable housing. Unlike linkage programs, which are
considered to be development exactions, inclusionary zoning is generally considered to be a use restriction
(although there is some debate as to whether inclusionary zoning should be considered to be an exaction as
well). As such, the main requirement for inclusionary housing is that it be reasonable and further a legitimate
public interest, although an exactions-based study could also be conducted to provide further legal support.
For program design and potentially for legal purposes, this study also seeks to document the need for
techniques such as inclusionary zoning as a means for providing affordable housing in the region. The
primary approach used is an analysis of housing affordability in the region, with an emphasis on showing that
the market has generally been under-supplying new affordable housing.

Nexus Analysis
As alluded to above, the basic premise of commercial/housing linkage programs is that new commercial
development brings employees to an area, which increases the demand for housing which is affordable to
those employees. The housing market will tend to supply new units at prices and rents which cover the cost
of new construction (including land costs), but it will not provide housing at prices and rents below the cost
of construction. In a high-cost area such as the Roaring Fork Valley, where land prices have been rapidly
escalating, the threshold cost of new construction tends to be high, placing it out of the reach of many low
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and moderate income employees. If affordable housing is not provided to meet the demand from new
workers, the result is increasing pressure on the existing affordable housing stock. Specific impacts include
higher prices and lower availability (lower vacancy rates), as well as increased commuting from lower cost
areas.
Commercial linkage programs attempt to mitigate these problems by requiring developers to contribute to the
provision of affordable housing that is consistent with the incomes of persons employed within the
development, particularly the lower- and moderate-wage groups who cannot afford market rate housing. The
benefits of affordable housing accrue not just to employees but also to employers, who benefit from a
strengthened local labor force (e.g. a larger workforce close to employment centers, a better ability to attract
workers to the region with the improved availability of housing, improved worker productivity associated
with improved living conditions and reduced commuting, transportation savings from reduced traffic
congestion, etc.).
The goal of this nexus analysis is to document employment generation patterns and associated housing
impacts in the Glenwood to Basalt corridor, in order to better understand the relationship between new
development and the need for affordable housing, and to help in designing an effective and reasonable
linkage program. This involves a multi-step process, as follows:
•

Job generation: Estimating the number of jobs created by new commercial/industrial/lodging
development;

•

Employee generation: Estimating the number of persons employed by businesses in new
development (by adjusting for multiple jobholding);

•

Employees living in the region: Estimating the number of new employees would live or prefer to
live in the Basalt to Glenwood corridor (adjusting for those who would not choose to live in the
region even if affordable housing were available);

•

Household generation: Estimating the number of households represented by the new employees
(converting from employees to households);

•

Households needing assistance: Estimating the number of households who would need low and
moderate-income housing;

•

Households to be assisted: Determining the proportion of households in need of affordable
housing who will be targeted by the linkage program;

•

Subsidy/fee-in-lieu:
housing.

Determining the amount of subsidy required to produce the affordable

Each step is considered sequentially in the following analysis.

Jobs Created by a Project

When a new commercial/industrial/lodging project is built, it generates additional employment. Some of the
employment may be from new businesses, some may be from businesses relocating from other space
(thereby freeing up that space for other tenants), but the net effect over time in a growing economy is a net
increase in employment in the community.
The amount of new employment, which is generated, varies depending on the type of project and nature of
the space which is built, as well as the nature of the businesses which occupy the space. As such, when
designing a linkage program, it is important to ensure that it is responsive to differences in the types of
development that may be built. However, by the same token, because a building would typically have a
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variety of tenants during its lifetime, it is important that the program be designed to reflect general categories
of uses, rather than be tied too closely to the characteristics of the project’s first tenant(s).
A variety of standards are available for predicting employment generation rates. The Institute of Traffic
Engineers (ITE) provides a widely used set of standards that are particularly applicable to urban areas.
Alternatively, in Colorado, some mountain communities have chosen to use more localized estimates based
on locally generated data. RRC Associates has worked closely with several mountain jurisdictions to acquire
local job generation data through surveys of employers. Altogether, RRC has implemented 17 employer
surveys in mountain resort communities between 1990 and 1999, including an employer survey sponsored
by Healthy Mountain Communities (HMC) that was conducted in the Roaring Fork Valley in 1998. These
surveys provide an additional source of job generation data, specific to mountain resort environments, which
can be used in developing a linkage program. The merged data set in particular has the advantage of
providing an expanded sample for each type of business. The communities represented in the database are
listed in the following table. In most of the surveys the study area included both core resort areas as well as
downvalley communities.
Table 1
Communities Represented in RRC Associates Merged Employer Survey Database
• Gunnison County, CO 1992
• Aspen, CO 1991
• Gunnison County, CO 1998
• Blaine County, ID 1990
• HMC/Roaring Fork Valley, CO 1998
• Blaine County, ID 1996
•
•
•

Chaffee County, CO 1994
Eagle County, CO 1990
Eagle County, CO 1999

•
•
•

Estes Park, CO 1990
Frisco, CO 1998
Grand County, CO 1992

•
•
•
•
•

Routt County, CO 1990
Snowmass Vlg, CO 1999
Summit County, CO 1990
Telluride, CO 1993
Telluride, CO 1996

A total of 94 responses were collected from the 1998 HMC/Roaring Fork Valley employer survey. Of these
responses, 39 were from businesses located in the Glenwood to Basalt corridor. For purposes of calculating
job generation rates for specific types of businesses, this sample size is considered to be somewhat light, and
it is preferable to use the combined results from the 17 merged surveys (which reflect employment generation
rates for a sample of over 1200 businesses). Employment generation rates in the lower Roaring Fork Valley
area between Glenwood Springs and Basalt are probably relatively similar to those seen in other resort
regions, particularly in downvalley areas away from resort cores. Downvalley areas may have somewhat
lower employment generation rates than resort cores due to lower rents and associated less intensive use of
space.
The average job generation rates as calculated from the merged employer survey database are illustrated in
the following graph. The job generation rates are calculated from the ratio of the sum of jobs to the sum of
square footage across all respondents in each business category. Across all businesses in the sample, the
average job generation rate is 3.5 jobs per 1000 square feet of floor area. At the high end is restaurants, with
an average of 7.4 jobs per 1000 square feet, while at the low end is service commercial with an average of
2.0 jobs per 1000 square feet (utilities is lower at 1.7 jobs per 1000 square feet, but that result is based on
only 8 cases).
Additionally, employment generation rates for hotel/lodging properties and property management firms have
been analyzed in the RRC surveys on a per-room/per-unit basis. For hotel/lodging properties, an average of
0.9 employees per unit was found in the surveys (based on a sample of 26 properties). Employment
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generation rates at lodging properties tend to be highly variable, due to differing levels of service, amenities,
and accessory uses (e.g., retail, restaurants).
Figure 1
Average Employment per 1000 Square Feet in Selected Types of Businesses

Employment Generation Rates from Merged Data from 17 Employer Surveys
in Mountain Resort Communities
8

7.37

7.19

Employment per 1000 square feet

7

Explanation: Graph illustrates employment generation rates for each type of business.
Method: sum up total square footage and total employment for all businesses in a category, then analyzes ratio
of the sums."Overall average" (bars) refers to total square footage & total employment across all cases,
regardless of community.25th pctile, median, and 75th pctile refer to rankings for communities whose empl.
gen. rates were calculated per method above.

6
5
4

Overall Average
4.49

4.47

4.35
3.46

3.21

3

3.20

2.96

2.89
2.33

2.24

2

1.99

1
0

Bar/restaurant (n=131)

Overall average (n=1167)

Education (n=14)

Business Type
(Number of responding businesses in parentheses)

Source: RRC Associates, from combined data from 17 employer surveys in mountain resort communities.

The long list of business categories provided in the graph above can be consolidated into a shorter list of uses
at the discretion of a given jurisdiction. For example, Aspen/Pitkin County specifies separate employment
generation rates for tourist accommodations/lodging, professional/office, retail/wholesale/services,
warehouse, manufacture, restaurant/bar, utilities/quasi governmental, and “other” (subject to review by the
City). Individual jurisdictions will need to determine what categories they prefer to use, based on factors
such as differences in employment generation rates for different types of uses, ease of implementation,
availability of data appropriate to the Roaring Fork Valley, and a recognition that uses for a building can
change over time.
It should be noted that on an individual establishment basis, great variability in employment generation rates
is typically observed in the business categories. As a result, it may be worth considering building some
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flexibility into a linkage program in the event that an individual proposal is anticipated to produce
significantly lower or higher employment generation rates. Additionally, the figures as reported from the
surveys should be used with judgment as to their specificity and precision in light of the sample size, and it
should be recognized that there may be sound reasons to use modified standards rather than exact survey
results, ITE standards, or other published source in specific instances.
To summarize, job generation rates can be used to estimate the number of jobs that will be generated by a
development as follows:
Total jobs generated by project =
square footage of use type “A” (in 000’s) * job generation rate for use type “A”
+ square footage of use type “B” (in 000’s) * job generation rate for use type “B”
+ square footage of use type “C” (in 000’s) * job generation rate for use type “C”
(etc. for all major categories of uses or space in the project).

Converting from Jobs to Employees

Based on the combined results of the 1998 Health Mountain Communities (HMC) Employee Survey and the
1998 Aspen Valley Improvement Association (AVIA) Housing Survey, persons working in the Glenwood –
Basalt corridor are employed at an average of 1.15 jobs in the ski season, reflecting the finding that 14
percent of persons who work in corridor have two or more jobs in winter. These rates are higher than the 6 7 percent multiple jobholding rates which are observed nationally,15 and reflect the retail- and serviceintensive nature of the Garfield County economy, with their higher proportion of part-time jobs.
Additionally, the data may reflect a pattern of persons working extra jobs in order to afford the cost of living
in the region.
The multiple jobholding factor can be used to bridge the gap between the number of jobs generated by new
development and the number of employed persons resulting from a new development, as follows:
Number of workers employed by
project

=

jobs generated by project /
average number of jobs per worker

It is interesting to note that patterns of multiple jobholding differ by business sector. In particular, restaurant
employees tend to hold the most jobs (average of 1.4 jobs among those employed in the Glenwood - Basalt
area), with retail and service workers also holding an above-average number of jobs (average 1.2 jobs). These
patterns can be used to factor down the number of workers in uses that have a high proportion of multiplejobholding employees, such as restaurants and services.
It should also be noted that a particular focus of the proposed linkage program would be on employees
attracted to the region by the job opportunities created by new development. Such workers create additional
demand for housing, in contrast to persons already residing in the region but who were unemployed or just
entered the workforce prior to finding employment as a direct or indirect result of the project. In the case of
Garfield County, very low unemployment rates in recent years have approximated a “full employment”
situation (roughly 2 - 4 percent unemployment since 1995, 2.2 percent in July 1999).16 As such, it is felt that
15

Conversation with Mike Rose, Colorado Department of Labor and Employment, 9/15/99.

16

Colorado Department of Labor and Employment – Labor Market Information.
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net employment gains stemming from new projects today are likely to be primarily due to workers moving to
the area rather than a reduction in unemployment rates or increases in workforce participation rates.

Accounting for Workers Preferring to Live Outside the Region

A certain proportion of workers employed in the Glenwood-Basalt corridor can be expected to prefer to live
outside of the corridor (and have the means to do so). An argument could potentially be made that
employers should not be required to provide housing in the corridor for these workers, at least if their
decision to live elsewhere does not degrade the affordability of the housing stock in those other locations.
The employment generation figures could potentially be decreased to account for these workers.
Such workers can be estimated from the combined results of the 1998 HMC Employee Survey and 1998
AVIA Housing Survey. The results indicate that 69 percent of persons working in the Glenwood - Basalt
corridor reside in the corridor, while the remaining 31 percent reside elsewhere, primarily further downvalley
in New Castle, Silt, and Rifle. Roughly half of the 31 percent indicate that they would prefer to live in the
Glenwood-Basalt corridor but presumably do not or cannot due to high housing prices or other factors. This
leaves approximately 15 percent of workers employed in the Glenwood-Basalt corridor who both live outside
the corridor and prefer to do so. These workers could potentially be deducted from the number who should
be housed, although doing so could be problematic if such workers exacerbate affordability problems in the
locations in which they choose to live.
If these non-resident workers are excluded from the analysis, the following equation is added:
Number of resident workers generated
by a project

=

total number of workers generated by project

* proportion of workers generated by project who would live in the region or prefer to live in the
region (85 percent)

Converting from Workers to Households

In households which contain one or more persons working in the Glenwood - Basalt corridor, there is an
average of 1.94 employed adults, according to the combined results of the 1998 HMC Employee Survey and
1998 AVIA Housing Survey. This figure can be used to convert the number of resident workers into housing
demand, as follows:
Number of households requiring
housing as a result of a project

=

Total number of resident workers generated by a project /
Average number of workers per household.

Estimating the Number of Households Requiring Affordable Housing

Theoretically, the number of households that should be assisted by a linkage program is a function of the
income of those households as compared to the prevailing costs of new housing. Specifically, workers and
households who cannot afford the rent/price of new housing at prevailing market rates are the traditional
target of linkage programs. As such, the next step in the analysis involves estimating the proportion of
working households that cannot afford new housing at prevailing market prices. (Higher wage employees
might have impacts on the affordable housing situation as well, to the extent that they are able to bid up the
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cost of housing and thereby raise prices for lower income groups. As such, the impacts of higher-wage
employees should not be ignored.)
The first step in the calculation is to determine current market rates for housing units. This might be done by
looking at prevailing costs of representative free-market units that are being targeted at local buyers and
renters. Condominiums and townhomes are probably the best comparison set for affordable housing since
single family home prices are so high as to be unaffordable for a large proportion of workers. As of August
19, 1999, there were 33 condominiums/townhouses for sale in the Glenwood to Basalt corridor that had
been built since 1989 (this excludes 10 high-end units in the Aspen Glen development). The average price
per square foot of these units was $152. The region’s typical working household has 2.75 persons; for a
household of this size, 1200 square feet of living space is considered to be an appropriate size. Applying the
figures results in an estimate that a new 1200 square foot condominium/townhome would cost roughly
$182,000 on the open market.
The annual income required to afford such housing is roughly $58,000, assuming a 30 year mortgage at 7.75
percent with 10 percent down, mortgage insurance of 0.52%, and property taxes of $100 and homeowners
insurance of $30 per month.17 Assuming that the wage structure for employees in a new project would
match the prevailing wage structure in the region, 64 percent of households which work in the region would
fall below that threshold and would be targets for a linkage program.18 In summary, when estimating the
proportion of households to be assisted, the calculation is:
Number of households who need
affordable housing

=

Number of new households generated by a project

*Percentage of households which cannot afford the price of new units at the prevailing market prices (64%)19

Determining the Proportion of Households to be Served by a Linkage
Program

Often, commercial linkage programs do not strive to serve all of the possible households generated by a
project who would be candidates for affordable housing. Instead, jurisdictions often choose to address just
part of the identified need, as dictated by political circumstances, administrative feasibility, and other
community planning objectives. A final refinement of a linkage program thus may involve such a
determination. Note that the rough proportionality rule prevents jurisdictions from imposing linkage
requirements that would substantially exceed the level of housing need generated by a project. By the same

17

Eagle County Comprehensive Housing Plan, 7/15/98. Note that if the home were to be rented rather than sold, the
rental price would likely be set at or above the mortgage cost to allow the owner to earn a reasonable return. As such, a
renter household would likely need a similar household income as an owner household in order to be able to live in the
same unit.

18

1998 Healthy Mountain Communities Transportation Survey and 1998 Aspen Valley Improvement Association Housing
Survey; RRC Associates.

19

Note that this calculation is designed to illustrate costs that would likely be associated with new
condominium/townhome housing. New apartment housing and new manufactured housing would likely be less
expensive on a per-unit basis. As such, the 64 percent figure may overstate the extent of possible housing need, to the
degree that it does not contemplate that some of the housing need might be met by less-expensive apartments and
manufactured housing.
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token, anything less than full, 100 percent mitigation adds to the defensibility of the program as a reasonable
attempt to avoid placing undue burden on developers.
Number of households who are
targeted to be served

=

Number of new households generated by a project who need
affordable housing

* Politically determined percentage of such households who are chosen to be assisted.

Determining the Amount of Subsidy Needed to Provide Affordable Units

As a final step, and one that is important if a fee-in-lieu option is included, is to estimate the amount of
subsidy needed to ensure that needy households can afford housing. The amount of subsidy required varies
with the income of the household, as follows:
Subsidy required per unit

=

Cost of providing housing unit at prevailing
construction costs — Price of housing that is
affordable to household at respective income level.

The total subsidy needed for the entire project would be the sum of the subsidies required for each of the
households that would be targeted to be served by the linkage program. The amount of subsidy needed
would depend on the unit mix of housing that is proposed to meet the identified need (e.g.
condominiums/townhomes, apartments, manufactured housing, and/or other unit types).
Very roughly, the required subsidy for condominiums/townhomes might be estimated as follows. Among
households who work in the region who earn less than $58,000 (the threshold income required to afford new
market-rate condominiums/townhomes, as discussed above), the median household income is $36,000. A
household with this income would be able to afford a unit costing approximately $113,000, assuming 28
percent of monthly income goes toward housing payments, a 30 year mortgage at 7.75 percent, 10 percent
down, mortgage insurance of 0.52%, property taxes of $100, and homeowners insurance of $30 per
month.20 By comparison, the cost of providing units for the typical household was estimated previously at
$182,000. The subsidy needed to bridge this gap can consequently be estimated as $182,000 - $113,000 =
$69,000 per unit. Again note that the per-unit costs would likely be less if less expensive housing types (e.g.,
apartments, manufactured homes) or smaller units were chosen for providing mitigation. It might also be
noted that although most if not all jurisdictions with linkage programs have a pay-in-lieu option, many
jurisdictions would prefer that housing be directly provided by the developer for both increased efficiency
and reduced administrative burden.

Summary

An example can illustrate how all of the steps work together. Assume that a new commercial project is
proposed, with 100,000 square feet, with a diverse use mix that matches the distribution of uses in mountain
communities generally. The employment, affordable housing impacts, and possible mitigation standards
might be estimated as follows in the sequence below. Note that the numbers are intended to be illustrative
rather than to apply to any specific project or proposed ordinance.
•

20

Job generation: 100,000 square feet * 3.5 jobs/1000 square feet (average across all types of businesses
per RRC survey) = 350 jobs generated.
Eagle County Comprehensive Housing Plan, 7/15/98.
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•

Employee generation: 350 jobs / 1.15 jobs per worker = 304 employees.

•

Employees residing or desiring to reside in region: 304 employees * 85 percent of employees residing
(or preferring to reside) in Glenwood-Basalt region = 258 employees residing (or preferring to reside) in
region

•

Household generation: 258 employees in corridor / 1.94 employed adults per household = 133 new
households created in corridor

•

Households in need of assistance: 133 new households * 64% unable to afford costs of new
condominium/townhome housing = 85 households in need of assistance

•

Households to be assisted: Political decision to require developers to mitigate XX% of affordable
housing impact (assume 30%) = 26 households targeted for assistance

•

Fee-in-lieu/subsidy option: Amount of subsidy required to assist targeted households = 26 households *
average $69,000 per household = $1,794,000 total subsidy required (numbers would vary depending
on the unit type mix proposed to meet the affordable housing needs; e.g. apartment construction might
result in lower costs). This translates into $17.94 per square foot of new construction, or $5,126 per
employee generated.

In summary, the nexus discussion above is intended to provide concrete documentation (with empirically
derived numbers) of the relationship between new commercial development and affordable housing need in
the Glenwood - Basalt region. As such, the study is intended to provide a general rationale for the possible
future implementation of a commercial/housing linkage program. Additionally, the discussion also includes
observations and considerations regarding program design so as to better explain and illustrate the available
options for the refinement of any program that may be developed.
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Housing Affordability Analysis
The primary rationale for adopting an inclusionary zoning program is that the free market is not supplying
sufficient numbers of affordable housing units to keep up with the demand from local residents and workers.
Inclusionary zoning attempts to address this problem by ensuring that at least some housing is set aside at
prices affordable to local residents as part of the residential development approval process. For example, the
City of Aspen requires that all residential projects of more than one unit have at least 60 percent of total
project bedrooms be affordable, in order to get a passing score under the growth management quota system
(Table 2). Alternatively, a developer can propose a project in which at least 70 percent of both the bedrooms
and the units are affordable and receive an exemption from the growth management quota system. Other
examples of inclusionary housing set-asides standards include 20 percent in Basalt, 15 percent in San Miguel
County, and 10 percent in Garfield County.
Table 2
Inclusionary Zoning Standards in Selected Regional Jurisdictions

Aspen
Basalt
San Miguel
County
Garfield County

Percent of
Units/Bedrooms
That Are Required
to be Affordable
60%
20%
15%
10%

This section of the study attempts to provide a general overview of the nature and degree of the affordability
problem in the region, with a particular focus on the gap between the cost of the housing that is being
produced by the free market and the ability of local residents to afford such housing.
As was discussed in the July 28, 1999 Regional Affordable Housing Initiative workshop, housing prices in the
Basalt to Glenwood corridor have been escalating more rapidly than income in the past several years. As
illustrated in Figure 2 below, the average wage paid by Garfield County employers has increased by 32
percent in the 1990 - 98 period, while the median price for rental housing in the Glenwood - Basalt corridor
has increased by 47 percent and the median price of housing in the Glenwood/Carbondale area has
increased by 113 percent over the same period.
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Figure 2
Percentage Change in Wages and Housing Prices in the Glenwood - Basalt Corridor, 1990 - 98

Percent Change Between 1990 and 1998

120%

113%
Percent Change

100%
80%
60%
40%

47%
32%

38%

20%
0%
Average Annual Wage Paid by
Garfield County Employers
1990: $19,897
1998: $26,299

Average Annual Wage Paid by
Pitkin County Employers
1990: $20,514
1998: $28,308

Median Rent - Glenwood to
Basalt Corridor
1990: $497
1998: $730

Median Housing Sales Price in
Glenwood/Carbondale Area
(Basalt/El Jebel Excluded) Single Family & Condo Units
1990: $97,750
1998 thru 8/31: $208,000

Source: Wage Data – Colo. Dept. of Labor and Employment. Rent Data – 1990 Census & 1998 HMC/AVIA
Housing Surveys; Sales prices: Garfield County Assessor, P/D/S, Inc., and RRC Associates.

The explosion in prices of for-sale units has caused the median price of single family homes to reach
$329,000 in Basalt/El Jebel (1999 through May), $294,000 in the unincorporated Carbondale/Glenwood area
(1998 through August), $216,750 in Carbondale (1998 through August), and $208,000 in Glenwood Springs
(1998 through August) (Figure 3). The median price of condominiums/townhomes has reached $193,000 in
Basalt (1998), $143,500 in Carbondale (1998 through August), $151,750 in Glenwood (1998 through
August), and $196,500 in the unincorporated Glenwood/Carbondale area (Figure 4). The rapid upward
increases in housing prices, caused in large part by the overflow of the second home market downvalley from
Aspen, has exacerbated affordability problems for local residents and appears poised to worsen the
affordability situation significantly if recent trends continue.
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Figure 3
Median Price of Single Family Homes in the Glenwood - Basalt Corridor, 1990 – 98/99
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Source: RRC Associates, using Assessor sales data from Garfield and Eagle Counties.

Figure 4
Median Price of Condominium/Townhomes in the Glenwood - Basalt Corridor, 1990 – 98/99
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Source: RRC Associates, using Assessor sales data from Garfield and Eagle Counties.
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In this context of rapidly increasing housing prices, a significant proportion of Glenwood-Basalt area residents
are experiencing housing affordability problems. Generally, housing is considered affordable if households
pay no more than 30 percent of monthly gross income for a mortgage or rent payment. According to the
combined results of the 1998 HMC and AVIA surveys, approximately 32 percent of households residing in
the corridor pay in excess of 30 percent of their income for housing. Households at lower income levels are
particularly likely to face a housing “cost burden,” as illustrated in Figure 5. Virtually all households with
annual household incomes below $14,400 are cost burdened, as are 61 percent of households earning
$14,400 - $28,800 and 61 percent of households earning $28,800 to $38,400. Renters are somewhat more
likely to be experiencing a housing cost burden (35 percent) than current owners (30 percent).

Percent of Households in Income Group

Figure 5
Proportion of Households Which Are Experiencing a Housing Cost Burden* by Income Bracket
Households Residing in the Glenwood - Basalt Corridor, 1998

100%
90%
80%
70%
60%
50%
40%
30%
20%
10%
0%

*Cost burden defined as spending in excess of 30% of monthly income on rent/mortgage.
Proportion of Income
Spent on Rent/Mortgage:

36%
27%
36%

14%

50%+

4%

16%

29%

1%
3%

31%

27%

29%

40 - 49%
3%
16%

15%

2%
2%

Under 30% 30% - 60% 60% - 80% 80% - 100% 100% - 120% 120% - 140% 140%+ AMI
AMI (up to AMI ($14,401 AMI ($28,801 AMI ($38,401 AMI ($48,001 AMI ($57,601 ($67,201+)
$14,400)
- $28,800) - $38,400)
- $48,000)
- $57,600)
- $67,200)

4%
9%

30 - 39%

19%
Overall

Household Income (as a Percentage of Area Median Income)

Source: 1998 HMC/AVIA surveys.

In an additional measure of the problem, a significant number of persons who work in the Glenwood - Basalt
corridor (or further upvalley in Pitkin County) live in downvalley communities such as New Castle, Silt, Rifle
and Parachute. The combined results of the AVIA/HMC surveys indicate that 27 percent of workers
employed in the Glenwood - Basalt corridor live in these communities downvalley from Glenwood Springs
(Figure 6). In excess of half of these workers (roughly 60 percent) indicate that they would prefer to live in
upvalley communities (primarily in the Glenwood - Basalt corridor), but do not or cannot, presumably in
large part because of high housing costs. The significant levels of commuting in the region, and associated
transportation problems, are clearly related to housing costs and provide another justification for housing
programs such as inclusionary zoning which provide the possibility for employees to live closer to their place
of work.
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Figure 6
Place of Residence of Persons Who Work in the Glenwood – Basalt Corridor
Other
1%
Parachute
2%

Aspen/Pitkin Co.
4%

Rifle
10%

Live upvalley
4%

Silt
6%

New Castle
7%

Basalt
7%
El Jebel
8%

Live further downvalley
27%

Live in Glenwood - Basalt Corridor
69%

Carbondale/Redstone
16%

Glenwood
39%

Source: HMC/AVIA merged survey data, 1998.

The following table puts income and housing prices together to provide an additional perspective on the state
of the market. In terms of renter housing, there generally appears to be a positive balance of incomes relative
to prices at most affordability levels, although this might mask a situation of downward pressure in the market
where higher income renters compete for lower priced units, resulting in affordability problems for lower
income renters. For owner housing, there is a shortage of homes priced in the $120,000 - $210,000 range,
relative to the incomes of current owner households. The market has instead largely moved to the
$210,000+ level, which is out of reach for low- and moderate-income households on the basis of current
income alone.
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Table 3
Comparison of Housing Prices and Incomes for Persons Residing in the Glenwood - Basalt Corridor, 1998

Household

Monthly

Percent of Area

Income

Household

Median Income

(Top of Range) Income

HOUSING AFFORDABILITY FOR RENTERS
Affordable Monthly
Percent Percent of
of
Rent/Mortgage
Renters Rental
Payment
Units
(30% of Monthly
in
At Price
Income
Household Income)
Bracket Level

<30% AMI
31 - 60% AMI
61 - 80% AMI
81 - 100% AMI
100 - 120%
AMI
121% - 140%
AMI
141%+ AMI

$14,400
$28,800
$38,400
$48,000
$57,600

$1,200
$2,400
$3,200
$4,000
$4,800

$360
$720
$960
$1,200
$1,440

7%
22%
17%
16%
6%

10%
40%
21%
15%
5%

Affordable Homeowners 1998
Single
Family
Home
in Income
&
Condo/Townhome
Price*
Bracket
Sales at Price
Level
$45,194
2%
0%
$90,387
8%
2%
$120,516 15%
4%
$150,645 22%
13%
$180,774 12%
12%

$67,200

$5,600

$1,680

11%

6%

$210,903

$67,201+

$5,601+

$1,681+

Annual

22%

3%

100%

100%

HOUSING AFFORDABILITY FOR OWNERS
Percent of
Percent of

$210,904
+

13%

15%

28%

55%

100%

100%

*Affordable home price calculated assuming 30 year mortgage at 7.5% interest rate, 10% down,30% of total income going to
mortgage payment, and 21% of mortgage payment going to taxes and insurance.

Source: HMC/AVIA merged survey data, 1998; County Assessors' data on sales through August 1998; RRC Associates.

Looking specifically at newer units shows that the free market is generally not producing lower-priced for-sale
units. Based on MLS listings in the Glenwood - Basalt corridor as of August 19, 1999, the median asking
price for relatively new condominiums/townhomes (built since 1994) was $189,900 (excluding very high-end
units in the Aspen Glen development). Only 8 units were priced under $150,000, which is roughly the price
that is affordable the median household residing in the Glenwood – Basalt region (Table 4). The majority of
units (23 units) were priced above $150,000, out of reach of the region’s median household.
Using the same approach, the median asking price for newer single family homes (built during or since 1993)
is $589,000 (includes Aspen Glen). Only two units were listed for under $300,000, with the lowest priced
unit costing $289,900. A household would have to earn roughly 190 percent of the area’s median income in
order to afford this unit, which is the least expensive relatively new home that is currently listed on the
market. Clearly, the vast majority of relatively new units currently listed on the market are well out of reach
of most households in the region at prevailing incomes, except perhaps for move-up buyers who have
enjoyed substantial home appreciation over the past several years.
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TABLE 4
Number of Units by List Price: Units Built Between 1993 – 99, Glenwood-Basalt Corridor
Selected Listings as of 8/19/99
Condominiums Single-Family Household Income
/
Listing Price
Townhomes* Homes**
Needed
to
Afford
Home***
Under $100,000 0
0
<$34,879
0
$34,879 - $49,533
$100,000
-8
$149,999
$150,000
-8
0
$49,533 - $64,187
$199,999
0
$64,187 - $78,840
$200,000
-6
$249,999
2
$78,840 - $93,494
$250,000
-2
$299,999
$300,000+
7
88
$93,494+
Total
31
90
Median price
$189,900
$589,000

Income Required
As a Percentage
AMI***
< 73% AMI
73% - 103% AMI

of

103% – 134% AMI
134% - 164% AMI
164% - 195% AMI
195%+ AMI

Source: National Association of Realtors website (http://www.realtor.com) – multiple listing service listings for Glenwood – Basalt
corridor.
*Excludes Aspen Glen (10 units ranging from $557,000 - $995,000).
**Includes Aspen Glen (15 homes priced between $689,000 and $2,195,000). Includes River Valley Ranch (3 homes priced between
$382,000 and $414,000 and 13 homes priced from $628,000 to $990,000). Excluding Aspen Glen and River Valley Ranch units
above $414,000 reduces the median to $496,750 from $589,000.
***Eagle County Comprehensive Housing Plan, 1998. Assumes 28% of monthly income for housing payment, 30 year mortgage at
7.75%, private mortgage insurance of 0.52%, property taxes of $100/month, homeowners insurance of $30 per month.
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SECTION V ADMINISTRATIVE & FINANCING
OPTIONS
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ADMINISTRATIVE PROGRAM CONSIDERATIONS
Kathy McCormick, Andy Knudtsen, and David Myler
RRC Consultant Team

Introduction
This section outlines factors to consider when creating an administrative structure to support affordable
housing programs. A sound administrative program balances the need to assure that the affordable housing is
going to the intended user, while continuing to generate and support strategies that result in continued
production of affordable housing. There is a creative tension that exists between the producer of housing, the
regulatory agent and the administrative process. The implementation of a sound housing program takes time
and a good administrative element is critical to the success of the program. All too often, the administrative
program requirements are glossed over as “mere details”, yet, this is the area where accountability is most
likely to be found. Without it, the programs and projects that have taken years to create can unravel under
accusations and impressions that the housing produced through hard won housing initiatives is not going to
the intended user or worse, is not worth the effort.

Goal
The goal of administrative structure is to assure that the housing that is produced meets program guidelines
and is lived in by intended program participants. It should be well thought out, solid in its approach, yet
simple. It does not have to be overly burdensome and can be designed to contribute to an on-going
affordable housing effort.

Assumptions
For purposes of the Regional Affordable Housing Initiative, the following assumptions have been made.
These are based on input provided by the regional task force.
•

The overall goal of the affordable housing strategy is to create housing opportunities for area workers.

•

Following are the assumption about the basic local preferences:
1. Preference will be given to households that work in the community;
2. Preference will be given to households that currently live in the community;
3. The maximum qualifying household income for assisted housing is 140% of the AMI.

•

It is assumed that the emphasis will be placed on ownership housing; however, rental housing may also
be developed/acquired.

•

It is assumed that the primary strategies to be used by local communities include:
Commercial Linkage
Inclusionary Zoning
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Density Bonuses
Mixed Use
Flexible Development Standards
•

Some communities have revenue sources either through a cash-in-lieu program or requirement to pay a
housing mitigation fee.

Overview
Three primary functions are present in any affordable housing program. These functions may be combined in
any number of ways, but all must be in place to have an effective affordable housing program. The following
description of the primary functions provides a context to better understand the role of the administrative
function:
1. Production – This function may take the form of new development and/or acquisition of existing housing.
Traditionally, the private sector fulfills this role, although more non-profit developers are involved as well
as local housing authorities. Entities involved in production typically conceive of a housing solution that
is in response to market demand or community need. It is responsible for securing project financing,
including finding investors, construction or bridge loans as well as permanent financing. It must develop
an approach that is responsive to local government requirements, locate sites, prepare site and
architectural plans or determine acquisition and rehabilitation approaches. This entity typically assumes
the responsibility for marketing the product and the financial risk.
2. Regulatory – This function is usually undertaken by the local government(s). These entities review
project proposals to determine compliance with a variety of regulatory requirements and defined public
purposes. Examples include:
•
•
•
•

Inclusionary Zoning that meets affordable housing goals
Commercial Linkage to assure that the housing proposed meets the mitigation requirements
Density Bonuses where additional housing is affordable
Cash-in-lieu or off-site housing

Regulatory entities also establish incentives that the developer may choose as a way to further affordable
housing production. Local governments negotiate development agreements, make conditional project
approvals and define the public purpose(s) to be met as part of the project development.
In affordable housing, the role may vary depending upon the tools employed by area. For example, if
the local government receives revenue to support affordable housing through a cash-in-lieu program or a
fee or tax, it must determine the guidelines for how the funds are to be allocated. It creates the re-sale or
rental requirements for housing produced as a result of the affordable housing requirements by defining
the targeted household groups and the sales prices or rent structures to be used.
3. Administrative – This function can be undertaken by local government or by entities such as local
housing authorities or non-profits. The administrative function does not have to be overly burdensome.
For example, it can use information provided by mortgage lenders to verify household income and does
not have to duplicate this effort. The administrative function is primarily concerned that the people who
live in affordable housing meet stated program guidelines and that these guidelines assure that the units

SMART GROWTH REGIONAL PARTNERSHIPS PROGRAM

132

REGIONAL AFFORDABLE HOUSING INITIATIVE
TOWN OF CARBONDALE

FINAL REPORT

continue to meet affordable housing goals. It is also concerned that the housing that is produced meets
the needs of the intended program participants.
The functions of administration fall into three primary time periods. These are inter-related:
a)

Pre-development – this is a time when information is sought by developers and local
governments about who needs the housing and the characteristics of the households seeking the
housing. This information is often based upon observations and experiences gained during the
marketing phase of a project and can be used to influence decisions regarding current project
proposals. Because administrative entities work with persons who are seeking the housing or
live in it, useful insights can be provided to both regulators and developers. This is a time when
problem areas can be identified and addressed. For example, a developer may propose to create
housing that is only affordable to households earning 80% of the Area Median Income. This
would narrow the market band, making it more difficult to find prospective homebuyers. The
administrative function would know this from past experience and would recommend a change
to the program, such as having an average sales price for all affordable units as a way to broaden
the market band.

b) Marketing – during this time, the administrative function is working closely with the developer.
Among the administrative functions undertaken during this time is the recordation of covenants
or other restrictive devices against the property. It verifies household income and other program
preferences; it provides information to potential program participants, Realtors, lenders and
developers about the program requirements.
c)

Compliance –begins after a unit is placed into service and continues for the term of the
covenant. Factors for determining program compliance vary depending upon whether or not
units are rental or for-sale, the type of covenant that is used and the understanding of covenant.
At least annually, homebuyers should be contacted to assure they are living in the home or are
renting it under agreed upon terms. They are reminded that if the home is re-so, the price must
meet the re-sale price guidelines and the new buyer meets other local guidelines. This is the time
the right of first refusal clauses may have to be exercised.
For rental properties, audits of program records maintained by property managers can be done.
This means the property manager/owner is responsible for collecting the required income
information and maintaining it on file. Another approach is to have prospective renters go to the
administrative entity to have their income verified. Upon income verification, the renter receives
a letter stating they meet the income requirements of the program. This is given to the property
manager. (Typically, landlords request income and employment information as part of the credit
check.) The administrative entity may require that specific language be included in the lease and
follows up to determine whether or not this has been done.
During this time, the administrative function gathers information that is useful for evaluating the
success of the program.

The Program Administrator can play several other roles, depending upon resources and mission. It can
administer any funds that are garnered through a cash-in-lieu program or fees and taxes that have been
collected to produce affordable housing. Allocation of funds is often done through a request for proposal
process in which entities make application for the use of funds to create affordable housing. A variation is to
designate one entity to receive the funds, as long as it agrees to produce housing that meets the program
requirements. For example, a non-profit may be allocated all funds as long as it produces the affordable
housing that would have been required by the developer within an agreed upon geographic area.
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Entities involved in program administration may also be involved with production. However, if this is the
case, a balance of duties is essential to avoid conflict of interest issues. This can most easily be done if the
organization has development functions separated from administrative functions.
The following chart illustrates the inter-relationship between the three primary functions in an affordable
housing production effort.

PRODUCTION

There is a dynamic tension that exists
between these three functions. All have
knowledge and expertise needed to
assure that the housing produced meets
community goals and needs.

ADMINISTRATION

REGULATORY

Organizational Structure

The organization of the administrative function can take many forms. It can be a newly created entity, whose
sole purpose is to administer the program. It could be located within an existing agency that expands its
mission to include program administration. One administrative structure could be established to oversee all
of the housing programs created as a result of the work done by the Regional Affordable Housing Initiative.
Or, the function could be absorbed by different organizations throughout the Roaring Fork Valley.

Considerations

At a August 31 workshop, the regional task force was asked the following questions:
a)

Considering the affordable housing efforts currently in place and those under consideration
throughout the Roaring Fork Valley, what are some of the essential tasks to be performed by an
administrative entity?

SMART GROWTH REGIONAL PARTNERSHIPS PROGRAM

134

REGIONAL AFFORDABLE HOUSING INITIATIVE
TOWN OF CARBONDALE

FINAL REPORT

b) What tasks, by their nature, are better suited for a regional administrative entity?
c) What types of data should be kept on the market area? What type of information about households
seeking housing assistance/purchase opportunities would be useful?
d) What role, if any, should the entity play in reviewing residential development proposals submitted to
the local government?
e) What kind of reporting would be necessary to satisfy the communities that the housing is reaching
the intended target groups?
f) Under what circumstances could the administrative entity also develop housing?
The following two questions focuses on resources and potential solutions for the establishment of an
administrative entity:
a) What are potential resources to support the start-up and on-going operation of a regional effort?
b) Are there organizations/entities that could expand to include an administrative function?
The following summary combines the outcomes reported by the groups.

Regulatory

Overall, the groups believed that the regulatory tasks should remain within existing communities. Regulatory
agencies are local governments. It was clear that there would be a great deal of interface between the
regulatory body and the administrative function, although they should be separate entities. Each community
would establish policies locally and it should be acknowledged that the requirements might vary from
development to development and within each community. The group felt that regulators are responsible for
the following:
1. Development of policies and guidelines for administration. This includes identifying who is to receive
the housing, the method for allocating the housing (lottery vs. waiting list), and household income
guidelines, sales pricing and rental pricing.
2. Development of the covenants and re-sale restrictions to be used for the housing. There was significant
discussion about having the regulatory agency develop the initial covenants and guidelines. Over time,
modification of the covenants would be initiated and completed by the administrative organization. It
would then be brought to the regulatory body for approval.
3. Evaluate the performance of the administrative agency. It is anticipated that the administrative body will
provide services under a contract with the regulatory agency. Part of the contracting process would call
for an annual evaluation of the performance of the administrative entity. In addition, the regulator entity
would provide budget oversight.
4. Negotiating with developers to include determining mitigation requirements, cash-in-lieu and off-site
mitigation options.

Production

Overall, the groups believed that production should attend to all tasks normally associated with producing
affordable housing units. This includes arranging financing, site design, negotiating with local government
and construction or acquisition of units. Developers are often in need of information to assist them in making
decisions regarding the type of product to develop to match the identified market. Private sector and/or nonprofit developers may undertake affordable housing development; however, local government should not be
involved in production. In addition, a separation between those that produce the units and those that
administer the affordable housing programs is desired.
1. Look to the private sector to define the response to the identified housing needs. The private sector
should match need to production, construct units, and/or acquire units.
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2. The developer should be responsible for the initial marketing of the units.
3. The private sector should provide a performance evaluation of the administrative function with feedback
upon completion of a development.

Administration

The administrative function would perform many tasks and act in a coordinating role between developers,
regulators and those seeking housing. This would be done by keeping local governments, developers and
interested citizens informed about housing needs, proposed developments and other resources (mortgage
tools, etc.). It was also believed that the administrative agency should be viewed, to the greatest extent
possible, as a neutral party. This means that it provides information about housing needs and solutions, but
does not “advocate” or become involved in the political process that often surrounds affordable housing
solutions.
The priorities for an administrative entity clustered around three themes: Monitoring needs, facilitating the
rental or sale of units, and providing information to the community:
1. Act as a focal point for gathering information and providing a means for disseminating this information.
Information on existing rents and sales prices by housing type, bedroom configuration and square footage
is important.
Maintaining information on housing needs, including household types, sizes and incomes, is crucial. It is
also important that the entity keep track of what households’ desire. This includes the types of housing
they are seeking, what they can afford and desired amenities. This information would be very useful to
developers. It was also noted that there would be times when desire is at odds with ability to pay. The
administrative agency would provide some education to potential program participants about costs. This
would not be in-depth, but a way to inform future residents that a certain housing type that is not
possible given income constraints, interests rates and the cost of production.
2. Serve in a public relations role was also viewed as important. This would be an informational approach,
where the administrative entity would describe housing need and the programs available in the
community. It would share information about who purchased or rented in these communities. This
information would include household type, size, income, and place of employment and former place of
residence.
3. Conduct community-wide education. The purpose would be to share program information with groups
such as area Realtors, lenders, developers, employers, elected officials and potential program
participants.
4. Maintain a waiting list of pre-qualified program participants. There was discussion about lottery vs.
waiting list methods. It was decided that this is a detail, although very important, and can be addressed
later.
5. Conduct income verification. There was discussion about having the property managers of rental
properties carry the responsibility for verifying income according to program guidelines and having the
administrative entity conduct an audit of this information. It was generally believed that this would be a
good approach. It was less clear about how to handle income verification on for-sale product. Some
places simply use the income reported by mortgage companies; other insists on conducting their own

SMART GROWTH REGIONAL PARTNERSHIPS PROGRAM

136

REGIONAL AFFORDABLE HOUSING INITIATIVE
TOWN OF CARBONDALE

FINAL REPORT

income verification. Initially, the entity may do both to gain understanding into what will work best in
the Roaring Fork Valley.
6. Develop the covenant that implements the program policies. This is in conflict with one of the tasks
noted for the regulatory agency. It is expected that over time the administrative entity will be in the best
position to determine the type of covenant and language that will meet the stated goals of each
community. These covenants would be reviewed and approved by the affected jurisdiction. In the early
phase(s) of the affordable housing production, however, the local jurisdictions would develop the initial
covenants.
7. Determine who is able to purchase re-sale units and who will fill rental units as they become vacant. The
decisions will be in keeping with the guidelines adopted by each jurisdiction. It would also make
decisions regarding rights of first refusal.
8. Provide annual reports to participating jurisdictions.
9. Recruit and train staff.
10. Function as a regional housing administrator, which a board that includes representation from each of the
participating jurisdictions.

Staffing Considerations

To determine a proposed staffing plan, the consultant team interviewed four housing agencies:
♦

The City of Boulder maintains its program compliance function within the Division of Housing. There is
a Housing Program Specialist who oversees a variety of programs and estimates that .25 of her time is
devoted to administrative tasks as defined for the Roaring Fork Valley. A full-time staff person is devoted
to income verification, recording covenants and restrictions and disseminating information and related
tasks maintains a waiting list, developer contacts office, looks through list to see who is appropriate,
know AMI and household size. Yes I want to be on a waiting list, and this is what I am looking for. Send
information card to everyone who is waiting. After a unit is sold, the responsibility for on-going
monitoring transfers to program compliance. Approximately .5 FTE does annual audits of all rental
property records that are maintained by the property managers to assure that residents living in the rental
properties meet income requirements. Additionally, they send annual letters to owners of permanently
affordable units to remind them the unit must be owner-occupied and if it were to sell, what the price
would be under the current formula. Boulder oversees approximately 300 permanently affordable units.
Goal is 100 units per year; this may fluctuate yearly depending on pipeline projects. TOTAL FTE’s: 1.75

♦

The Housing Authority of Santa Cruz County provides administrative oversight to five different
communities. This is a large agency that administers over 2,500 Section 8 Certificates and Vouchers and
oversees the re-sale of approximately 500 permanently affordable units. Three eligibility workers are
responsible for income verifications for both programs, and the same number of clerical support staff.
Most of eligibility is done by mail, fax and via the internet. There is very little one-on-one contact with
residents. This agency requires developers to market all affordable housing when they are initially sold.
At re-sale, the homeowner enters into a contract and the prospective buyer submits the mortgage
application to be used for income verification. The staff conduct annual audits of units placed into the
rental programs. The property managers maintain information on renter’s income and other
requirements. Santa Cruz does not maintain a waiting list for persons seeking to buy and/or rent
properties, however, they do provide guidelines for those interested in the program.
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♦

The Housing Authority for the Town of Telluride administers the affordable housing programs for the
community. They have one full time staff person who does the income verification for Section 8 Rental
Subsidy and for the rental and affordable housing program and a Housing Authority Director who is
responsible for day to day operations, policy development and long range planning. They currently
oversee 37 Section 8 Certificates and seven HUD assisted housing units. These require annual income
re-certifications. They estimate that 300 units of permanently affordable housing and 25 employee
dwelling units are administered by this agency. Approximately 72 households seek housing through this
agency on an annual basis. Fees charged to developers pay the cost of administration.

♦

Southwest Communities is a non-profit agency that has been designated as a CHDO (Community
Housing Development Corporation) by the state. It is working in a five county area of southwestern
Colorado and is located in Durango. They currently do not administer any of the area’s affordable
housing programs, but are discussing this option with La Plata County. The agency is focused primarily
on production, and as part of this work does the income certifications for properties it owns and
manages.

The staffing plan for an administrative entity could be the same regardless of the entity chosen. This assumes
the staffing level needed to provide administrative services. The proposed staffing plan for the administrative
entity consists of a .25 FTE administrator and a .75 to 1 FTE housing specialist.
♦

The Administrator would be responsible for day to day operations, budget development and
administration, jurisdictional interface to include working with local planners about program
requirements and up-coming projects. The Administrator may work with local developers who are trying
to understand the market for affordable housing product. This person would be responsible for recruiting
and training staff, board development, identification of policy issues and proposed solutions, overall
education and public relations and information gathering and dissemination procedures.

♦

The Housing Specialist is devoted to those activities that will assure households interested in housing
have an opportunity to purchase or rent the affordable housing. This includes income verification,
hosting information fairs and forums and maintaining on-going program compliance. This is the person
to whom homeowners would turn when they are ready to sell their restricted units. They would conduct
program audits of rental properties and perform related duties. In addition, the Housing Specialist would
maintain a data base that describes the units placed into the program, type of covenant, whether it is forsale or rent. The data-base would also include information about households, such as their size, income
and place(s) of employment. The Housing Specialist would conduct periodic surveys of rent rates and
sales prices in the area.

Administrative Options
Based on the input offered by the regional task force and interviewing other agencies that offer administrative
services for affordable housing programs, three options have been identified. These are described in the
following sections, along with the pros and cons of each approach. There are several key characteristics
identified by the group that are included in each of the options presented:
1. The administrative entity should be regional.
2. The administrative entity should have a board with regional representation.
3. The administrative entity should provide all of the services described in the previous sections.
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4. The staffing plan and administrative costs are the same regardless of the type of entity that is created to
provide these services.

Option One: Create a New Entity

This option involves the establishment of a new entity to undertake the administrative services required in an
affordable housing program. Its sole mission would be to provide administrative services for the affordable
housing programs that are created in the Roaring Fork Valley.
A board would be established that has representation from each of the participating jurisdictions. This would
include a member from Basalt, Carbondale, Glenwood Springs and unincorporated Garfield County. Ideally,
the elected officials from each of these areas would name a board member. This member could be an
elected official or a representative selected by the board. In addition, it is recommended that “at-large”
members be selected from each community. The at-large members would be volunteers who live and/or
work in each of the participating jurisdictions and have an interest in the affordable housing programs being
promoted from each community. Boards work best if there is an odd number of members so that there is not
a tie when voting on various issues. Using this approach, eight members would be recommended from each
of the participating jurisdictions with an additional member recommended from a jurisdiction. This assumes
that elected officials appoint five and four be named using another process. One option for determining
which jurisdiction is able to name the extra member is base it on the jurisdiction that will produce the most
affordable housing in the year the group is named. From that point forward, the extra member would be
rotated among the communities in alphabetical order. A term of office would have to be determined,
however, it is not uncommon to have five-year terms. It is important to rotate the terms so that a new board
is not being seated every five years. For this reason, initial terms of two, three, four and five years could be
used to start. Another option is to have the terms for the members at large be different than the openings
where elected officials are placed.
To establish a new entity will involve all the normal tasks of setting up any new organization. This would
include drafting by-laws, selecting a name, incorporation, naming of a board, finalizing a budget and gaining
non-profit approval status. Locating office space, furniture and related supplies would also have to be done.
The role of the oversight board would be to provide staff direction on policy issues, feedback about program
approaches and looking out for the interests of the communities that they represent while also addressing a
regional administrative approach. The board would oversee the business plan and budget developed as part
of the administrative entity oversight.
Staff would review current programs with the board, policy
considerations and information about program progress. Recommendations about program approaches
would be forwarded to each jurisdiction so that they are informed about the progress of the affordable
housing programs in reaching local housing goals.
PROS
1. This approach would assure that there is an entity created that is acceptable to all jurisdictions since it
would be fresh and local elected officials could name the board.
2. The only mission of this entity would be to administer programs. It would not consider developing
and/or acquiring affordable housing.
3. This approach may be the most politically neutral.
CONS
1. Creating a new entity is time consuming and demands leadership and support from an individual or
group of individuals willing to oversee the start-up process.
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2. Legal services will be needed to draft by-laws and related documents to enhance gaining an IRS 501(c)3
status.
3. Space would have to be located for staff, either provided in-kind or through leased space.
4. Staff would have to be recruited and trained.
5. Initial start-up costs could be higher

Option Two: Contract with an existing non-profit

The second option would use an existing entity, such as the Carbondale Affordable Housing Corporation.
This is a non-profit, which recently received a designation as a CHDO (Community Housing Development
Corporation). CHDO’s are required to have broad representation on their boards, including members that
are low-income. In theory, the Carbondale Affordable Housing Corporation could have a designated number
of board representatives named by elected officials in each of the participating jurisdictions. As a CHDO, no
more than one-third of the board members could be elected officials or representatives named by elected
officials. Assuming five governmental entities participate in the program, the board would have to be at least
15 members.
The primary mission of the Carbondale Affordable Housing Corporation is to acquire and develop affordable
housing throughout the Roaring Fork Valley. Currently, an effort is underway to develop an employer-assisted
housing project. It is expected that some form of restrictions will be placed on properties that it may
develop. At this time, volunteers affiliated with this group oversee the administration of covenants of 60 units
at Thompson Corner
As a CHDO, the Carbondale Affordable Housing Corporation is eligible for technical assistance and also
start-up funds. These funds may be used to for start-up costs associated with recruiting and training staff,
office space and related expenditures. Nationally, technical assistance contracts are awarded to different
groups to provide the assistance in various geographic locations. This assistance can be made available
through a variety of sources, including the Enterprise Foundation located in Denver. Technical assistance
focuses primarily on capacity building, board development and skills related to producing units.
A variation to this option is to have the organization undertake the administrative tasks for an agreed upon
period of time to learn how to best manage program administration, then “spin-off” these duties to another
entity in the future.
PROS
1. The organization is established.
2. The organization understands affordable housing programs and policies.
3. The organization appears to be well regarded throughout the area.
4. The organization has access to funds that could be used to off-set start up, staffing costs and related
expenses.
5. The organization is centrally located within the Roaring Fork Valley.
CONS
1. The primary purpose of the organization is to produce affordable housing.
2. The organization is evaluating its next steps and may not wish to undertake the administration of the
programs in the area.
3. It is in the process of determining staffing needs, desired skills of staff and the emphasis to be placed on
operating the organization.
4. The organization has advocated on behalf of affordable housing throughout the area. The question is
whether or not it would be viewed as “politically neutral”.
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Option Three: Contract with a local housing authority

The third option is to have the Garfield County Housing Authority provide the administrative oversight for the
affordable housing programs in the area. The housing authority was established in 1984. It administers the
Section 8 Rent Subsidy program for Garfield County, Aspen/Pitkin County and Eagle County. This involves
inspecting units to assure that they meet housing quality standards, conducting income verification for current
and prospective residents, responding to HUD regulations and requirements, negotiating with landlords who
may participate in the Section 8 program and maintaining a waiting list.
The Garfield County Housing Authority is overseen by a five member board of commissioners who are
named by the Garfield County Commissioners. The current board represents the communities of Parachute,
Rifle, Glenwood Springs, Castle Valley and Silt.
If the Garfield County Housing Authority were selected as the administrator for the affordable housing
programs, it is recommended that an advisory group be established. This group could have representatives
named from each of the participating jurisdictions, as described in the section on board oversight. Naming a
separate group would allow the current housing authority commissioners to focus on the primary business of
the Garfield County Housing Authority. It would be important to have a housing authority commissioner on
the advisory board to maintain communication with the other housing authority commissioners and also
provide in-put regarding housing authority operations. This will be necessary to assure that the advisory
board understands why the housing authority may have to run its operations in certain ways.
The Garfield County Housing Authority has been named as the administrator for the Garfield County
affordable housing programs. The commissioners have agreed to provide funding to pay for staff and related
operating costs annually beginning the end of 1999. These funds will only be made available when units
produced through the Garfield County programs are available for marketing. It is expected that over time
sufficient revenue will be generated to cover administrative costs.
The Garfield County Housing Authority has a staff of five. Two staff members hold degrees in social work
and one in management.
PROS
1. There is an organization in place that has staff who understand program compliance requirements,
income verification and information management.
2. The organization has been selected to oversee the administrative aspects of the Garfield County
Affordable Housing Programs.
3. The organization currently provides services to households throughout the valley and is accustomed to
working in different communities.
4. It is well regarded throughout the area.
CONS
1. The main office is not centrally located relative to affordable housing production in the Roaring Fork
Valley.
2. There may be some resistance to naming an advisory board separate from the current board of
commissioners.
3. The organization has worked primarily with rental housing and would have to learn about underwriting
used for home sales.
4. It could be viewed as political entity.
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Revenue Sources
At the end of the session on administrative options, brainstorming was done to identify potential revenue
sources to cover administrative costs. These included the following:
1.
2.
3.
4.
5.
6.

Accept cash-in-lieu on some projects to endow that administrative fund;
Charge application fees;
Charge a percentage on each sale of the units;
Obtain a “donation” from each of the participating jurisdictions;
Use State CHDO start-up funds. These funds are limited to use by an approved CHDO;
Place a surcharge for the administrative fee for all re-zonings. During the discussion on legal issues,
there was a discussion about other forms of fees;
7. Investigate a community-wide tax;
8. Solicit private sector donations to operate administration; and
9. Look for in-kind service in the form of office space and computers. This included talking with Colorado
Mountain College, Glenwood City Hall and the Town of Basalt.
For purposes of an evaluation of revenue sources, the consultant team focused on charging application fees,
charging a percentage on each sale of units and consideration of a housing administrative fee. These were
viewed as the most likely to provide on-going revenue to support administrative costs. Two options to be
explored further by the Housing Initiatives group would be accepting cash-in-lieu to endow the fund and
soliciting financial support from the participating jurisdictions. These revenue sources may be more
obtainable if the group can show that future revenues would be on-going. Consideration of a communitywide tax was not evaluated for administration, as this source of revenue is often best suited for production of
units, with some percentage of revenues generated by the tax devoted to administration. Evaluating a
community-wide tax is outside of the scope of work at this time.
In reviewing the potential revenue sources, the following assumptions were made:
1. All of the jurisdictions would participate in a regional administrative approach. This includes Garfield
County, Carbondale, Basalt and Glenwood Springs.
2. A combination of sources would be acceptable.
3. All of the jurisdictions would agree to the levels of suggested revenue generation and amounts to be
charged to generate the revenue.
4. The average sales price for homes would be affordable to households earning 80% of the Area Median
Income.
5. There are approximately 150 deed restricted, affordable housing units in place that will be turned over to
the administrative entity to oversee.
6. Approximately 50, deed restricted affordable housing units will be added to the pool every year and that
75% would be for-sale and 25% would be rental.

Application Fees

This is a charge made to persons who are seeking to live in an affordable units that carries some form of
covenant. The one-time fee would be paid at the time the household submitted application for housing. A
standard fee is $25. For purposes of this review, it was assumed that 100 households would apply every year
for the 50 units that are produced (2:1 ratio). This would generate $2,500 annually.
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Percentage of Sales

One method that is being used with some success in other resort communities is the charging fees to persons
selling their unit. This is an approach identified in the Garfield County Affordable Housing Guidelines,
where a 2.25% fee would be charged. In turn, the administrative entity “markets” the unit and locates
qualified buyers. It was assumed that 2% of the affordable housing stock would turn over every year and that
the sales prices would increase 3% annually. Following is the methodology used to estimate the revenues to
be generated using this approach.
Base Sales Price Assumptions
Sales Price Guidelines
Median Income
80% of AMI
33% of monthly gross income

48,000
38,400
1,056

Underwriting Guidelines
95% loan
7.8% interest
30 year loan
$125 taxes and insurance
BASE PRICE

$136,677

Revenues Generated Over a Five-Year Period
(Assumes 3% compound increase in price)
Units in Program
150
150
Year one
Price of Unit
$136,667 $140,777

187
Year two
$145,001

225
Year three
$149,351

262
Year four
$153,831

300
Year five
$158,446

5% annual turnover
Revenue Generation

9
$33,894

11
$42,005

13
$50,380

15
$59,417

8
$26,396

Housing Administrative Fees

Based upon input from the Task Force, it appears as though there is substantial support for a cooperative
effort among the municipalities and counties participating in the Regional Housing Initiative when it comes to
administering deed restrictions and other aspects of the affordable housing programs which each entity may
adopt independently. Such a cooperative effort may take the form of a newly created Regional Housing
Authority or could be accomplished by utilizing the existing Garfield County Housing Authority operating
pursuant to a series of intergovernmental agreements with the other participating jurisdictions. In any event,
a source of startup and operating funds will be required for the administration of the affordable housing set
aside and/or linkage programs which have been or may be adopted by Basalt, Carbondale, Glenwood
Springs, Garfield County and Eagle County for the Roaring Fork Valley Region (Basalt to Glenwood Springs).
There are several options available to municipalities and counties for the purpose of generating funds to
carry-out various functions. The most common are ad valorem taxes, excise taxes, special assessments and
special fees. The first two require voter approval and the third, special assessment, is inappropriate for the
intended purpose. For those reasons, this section will focus on the fourth option, the so-called "special fees."
As discussed in more detail below, a special fee can be authorized and imposed by each of the municipalities
and counties within the region, without the necessity of voter approval, which will provide an adequate and
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reliable source of revenue for regional administration. Furthermore, the special fee envisioned here is not a
development exaction that must satisfy the rational nexus and rough proportionality tests that we have
discussed.
Authority for the imposition of special fees
In 1990, the Colorado Supreme Court upheld a special fee imposed upon owners and occupants of land
within the City of Fort Collins in order to provide revenue for the maintenance of local streets. In its review,
the Court distinguished the special fee from an ad valorem tax, an excise tax or a special assessment. The
holding represents a significant clarification and expansion with respect to the scope of special fees. The
distinguishing characteristics of a valid special fee can be summarized as follows:
1.

Unlike a tax, a special fee is not designed to raise revenues to defray the general expenses of
government, but rather is a charge upon persons or property for the purpose of defraying the costs of
a particular governmental service.

2.

The amount of a special fee must be reasonably related to the overall cost of the service.

3.

The persons subject to the special fee must receive, directly or indirectly, some benefit from the
program or service being funded.

4.

The fee need not be conditioned upon the performance of an act, event or occurrence.

5.

The revenue generated by the special fee cannot be used for any purpose other than the specific
program for which it is collected.

The Court held that the persons subject to the fee will receive the benefit of the city program for which the
fees were charged. Even though there were alternative methods of raising revenue for such purposes, the
Court held that the mere existence of those alternatives was not sufficient to invalidate the particular method
chosen. In response to defendant's argument that the city council could have elected to impose the fee on a
larger segment of the public, the court held that, in this case, the class of persons liable for the fee (the
owners or occupants of developed lots fronting city streets) was not so limited in relation to the nature of the
service as to render the ordinance invalid.
In what could be an expansion in the definition of a special fee, the court held that such a service fee need
not be voluntary. As pointed out by Justice Lohr in his dissent, a special fee has ordinarily been defined as a
charge imposed upon persons or property in exchange for a particular governmental service that benefits the
party paying the fee in a manner not shared by other members of society. The majority disagree, stating "we
certainly do not read these cases (authorities cited by Lohr) as precluding a legislative body, such as a city
council of a home rule city, from enacting a special fee to fund a particular governmental service, even
though the fee may not be the voluntary choice of those upon whom it is imposed. Since there can be no
question here that the Fort Collins City Council, acting in its legislative capacity, had the authority to enact a
special fee, we decline to engraft a voluntariness factor on to the tax-fee distinction in resolving this case."
Authority for the imposition of fees must be provided or reasonable implied from specific statutory authority.
C.R.S. 29-20-104(1)(g) (the Local Government Land Use Control Enabling Act) specifically authorizes all local
governments to regulate land use on the basis of impact, which provides the basic authority for housing
mitigation programs. Pursuant to C.R.S. 31-15-101(2) all statutory municipalities have such implied powers
as are reasonably necessary to exercise specific authority. The implied powers should include the authority
to impose a special fees for the purpose of administering a housing mitigation or set aside program. Colorado
courts have consistently affirmed the implied powers of counties as well. See for example, Durango
Transportation, Inc. v. City of Durango, et al., 825 P.2d 48 (Colo. App. 1991) and Pennobscot, Inc. v. BOCC
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of Pitkin County, 624 P.2d 915 (1982). In upholding a county imposed building permit fee, the Colorado
Court of Appeals in Bainbridge, Inc. v. BOCC of Douglas County, 964 P.2d 575 (Colo. App. 1998), held that
the delegation of authority to counties is based upon a standard which affords reasonable flexibility in
addressing local concerns. See also City of Commerce City v. Cooper, 609 P.2d 106 (1979) cited in
Bainbridge, wherein the court held that costs reasonably related to services provided may be imposed. As
with municipalities, the implied powers of counties should be sufficient to support the imposition of the type
of special fee authorized by Bloom v. City of Ft. Collins 784 P.2d 304 (1989).
Based upon the foregoing, it should be possible for each of the local governments in the region to impose a
fee upon any entity operating within its boundaries which has employees. Such a fee would be justifiable,
both legally and politically, since those employers will specifically benefit from the efficient and consistent
administration of programs that provide housing for the region's work force. As in Bloom, liability for the fee
would be based upon the status of the payer; namely the employment of individuals who will potentially
benefit from the program being administered. And, as long as the revenue generated by the fee is used only
to defray the cost of providing for the administration of housing programs, it should be upheld.
Housing Administration Fee - Model Structure
Our model assumes that Carbondale, Basalt, Glenwood Springs, Eagle County and Garfield County will each
enact an ordinance based upon the attached model authorizing and imposing a housing administration fee
payable by employers located and/or operating within the region. The manner, timing and amount of
contribution from each entity will be set forth in a multi-jurisdictional intergovernmental agreement. That
agreement will also describe the programs to be administered on a regional basis.
If we assume, based upon information provided by the Colorado Department of Labor and Employment, that
there are 1,248 employers in the region who would be required to pay the housing administration fee, the
structure described below could generate $88,600 annually:
Number of Employees

Amount of Fee

Number of Businesses

Total Fee

1-4

$50.00 per year

676

$33,800

5-9

$75.00 per year

274

$20,550

10-19

$100.00 per year

159

$15,900

20-49

$125.00 per year

100

$12,500

50 or more

$150.00 per year

39

$5,850

1,248

$88,600

Total

In Fort Collins, the special fee was paid and collected along with utility bills. In this case, the housing
administration fee could be paid at the time of annual renewal of business license fees in those municipalities
which collect such fees, with utility bills or other regular municipal billings for services provided to
businesses required to pay the housing administration fee, or billed directly.
TABOR Implications
The special fee contemplated herein is not a tax, which requires voter approval under Article X, Section 20 of
the Colorado Constitution (TABOR). However, the revenue generated by the fee will need to be considered
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by each local government in determining annual spending limits. As with all revenue increases, voter
approval may be required in order to spend such increased revenue.

Transaction Fees

As illustrated in Kathy McCormick's work, our model assumes that additional revenue can be raised from
transaction fees (i.e. sales and rental application and processing fees) which will be charged by the entity
providing regional administration. Although the revenue generated is not great, imposing such fees has the
political advantage of spreading the burden of administrative costs.

Cash In-Lieu
Another option discussed by the “administrative sub-committee” was to accept cash-in-lieu for at least one
unit produced in each community and use the proceeds, or a portion of the proceeds to endow the
administrative costs of the programs. This approach could provide needed start-up capital and can be used to
cover cash flow shortfalls.
Following is an example of how an endowment using cash-in-lieu might work.
1. Assume a cash –in-lieu fee of $30,000 per unit;
2. Five communities participate - $150,000 generated in cash-in-lieu fees;
3. Fees are used for the first year operation;
Year One Operating Costs
Start-up Costs

$137,000
$7,000

Other Year One Revenues:
Business fees generate
Participation from local governments generates
Application fees generate
Endowment
TOTAL FEES GENERATED IN YEAR ONE
Less Operating and Start Up Costs
Funds Remaining from Endowment:

$45,000
$45,000
$2,500
$150,000
$242,500
$144,000
$ 98,500

Year Two Revenues:
Business Fees Generate
Participation from local governments generates
Application Fees Generate
Transaction Costs Generate
TOTAL FEES GENERATED IN YEAR TWO:
REMAINING ENDOWMENT FUNDS:
TOTAL FUNDS
Less Operating
Surplus

$60,000
$30,000
$2,500
$24,000
$116,500
$ 98,500
$215,000
($143,850)
$71,150

Year Three Revenues
Business Fees Generate
Local Government Participation
Application Fees
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$30,000
$132,500
$71,150
$203,650
$151,042
$52,608

This pattern will remain for several years, until there is sufficient unit turnover to generate revenues from
transaction costs that will cover operational costs. Also, business fee revenues will likely increase as the
program becomes more efficient in collection of these fees. Over a longer period of time, there may be a
surplus of income, which could be used by another non-profit or private sector developer to acquire and or
produce affordable housing.
This table illustrates the amount of revenue that may be possible using a combination of sources to cover the
costs associated with a housing administration program. The total amount of funds indicated in this option is
greater than the projected budget, however, it is likely that the transaction fees will not generate the income
shown in the early years of the program. In addition, generating additional income will allow the
administrative entity to establish an operating reserve fund that may be used to support other initiatives, pay
for periodic research and program evaluations and support modest housing programs that are within its
mission and will add benefit to the community.
Clearly, there are a number of reasonable options that can be explored. At this point, the group will begin to
prioritize the options it believes make the most sense for the Roaring Fork Valley and identifying the next
steps to be taken to generate these revenues.

Administration Options - Refinements
At the September 28th meeting there was discussion about the various administrative options that were
presented. One option was to contract with the Garfield County Housing Authority for these services. The
concern was how to establish a board with representation from the Roaring Fork Valley. Another option was
to work with an existing non-profit or create a new non-profit entity that would be solely responsible for
administration. Concerns about this approach included the start-up costs needed for a new non-profit and
recruiting and training staff. An overall concern about the administrative approaches under discussion was
that a .25 administrator would not be enough to adequately support an administrative program (a full time
housing specialist would also form part of the staff).
A suggestion was made to have a sub-committee of the Regional Housing Initiative meet and discuss an
administrative structure that could be created to address the concerns that were raised. These refinements are
the result of conversations between Sheila Smith, Joede Schoeberlein, Colin Laird and Kay Philip, a member
of the board of directors from the Carbondale Affordable Housing Corporation and Kathy McCormick.

Option One: Create a New Entity

This option would create a new non-profit entity that contracted with the Garfield County Housing Authority
to provide administrative services. The new board could also contract with Healthy Mountain Communities,
or the Housing Authority could sub-contract with HMC to provide information about local market conditions.
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To start a new non-profit would involve developing by-laws and gaining 501(c) 3 status. A suggestion was
made to have one of the cities or county attorneys provide this assistance using information supplied by the
working group.
•
•

•
•

A board of directors would be named that had regional representation.
Elected officials could name or approve one board member. The following jurisdictions would be
represented:
Garfield County
Glenwood Springs
Basalt
Carbondale
Eagle County
In addition to the five members that would be named or approved by local officials, six at large members
would be named. At least one of these members would be from El Jebel.
At least one at large member should be living in housing that has been produced as a result of the
affordable housing initiatives.

Option Three: Contract with a local housing authority

This option would involve expanding the current housing authority board from five members to
accommodate the communities that are not currently represented on the board.
•
•

At this time, the Garfield County Housing Authority has representation from Parachute, Rifle, Glenwood
Springs, Castle Valley and Silt.
The current board could be expanded to include El Jebel, Carbondale, Eagle County, Garfield County
and Basalt. Again, elected officials would either name or approve representatives to this board with the
exception of El Jebel. Because El Jebel is not incorporated and lies between various counties’, it was felt
that a special effort would need to be made to recruit a volunteer at large from this community.

Budget

The budget for administrative services assumes that there is a start-up period in which the staff is in training,
providing extensive community outreach and public relations functions and establishing the necessary
operating policies and procedures. This is why it is reflected as full time and assumes full operating costs
prior to maintaining the administrative service program. Many communities in the Roaring Fork Valley have
initiated affordable housing programs and/or have units with restrictions that need on-going monitoring for
program compliance and to deal with re-sale and re-rental circumstances. The budget and income
projections assume that all units with deed restrictions will be placed under the administrative entity. The
following budget assumes a full year of operation. Salaries are based on wages paid for comparable positions
within the area.
Given the complexity of administering affordable housing requirements that have been put forth from several
communities, with associated start-up needs, it was believed that a half time administrator would assure a
solid foundation for the program. It is likely that the amount of time an administrator devotes to the program
will diminish over time. This is because start-up issues will be resolved and a staff person will be recruited
and trained who can work through day to day operations.
A quick review of the roles and duties of the two positions:
♦

The Administrator would be responsible for day to day operations, budget development and
administration, jurisdictional interface to include working with local planners about program
requirements and up-coming projects. The Administrator may work with local developers who are trying
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to understand the market for affordable housing product. This person would be responsible for recruiting
and training staff, board development, identification of policy issues and proposed solutions, overall
education and public relations and information gathering and dissemination procedures.
♦

The Housing Specialist is devoted to those activities that will assure households interested in housing
have an opportunity to purchase or rent the affordable housing. This includes income verification,
hosting information fairs and forums and maintaining on-going program compliance. This is the person
to whom homeowners would turn when they are ready to sell their restricted units. They would conduct
program audits of rental properties and perform related duties. In addition, the Housing Specialist would
maintain a data base that describes the units placed into the program, type of covenant, whether it is forsale or rent. The data-base would also include information about households, such as their size, income
and place(s) of employment. The Housing Specialist would conduct periodic surveys of rent rates and
sales prices in the area.

A start up budget is also included. This budget assumes that office space is available and covers the cost of
furnishings, phone lines, development of a web page, printing and related educational materials. An entirely
new entity may have to also include office space costs, unless in-kind contributions can be made.
Draft Regional Affordable Housing Administrative Budget
Budget Items
Staff Salaries
Director
Housing Specialist
Total Salaries
Benefits
Health Insurance
Retirement
Workers Comp, FICA, Unemployment
Total Benefits
Total Salaries and Benefits
Operating
Legal
Travel
Training
Telephone
Rent
Supplies
Printing
Advertising
Accounting
Postage
Marketing / Information Fairs
Administrative Overhead
Miscellaneous/ Contracts
Subtotal Costs
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Budget Amount
26,000
24,960
50,960
7,134
4,077
4,077
15,288
66,248

5,000
1,800
1,500
1,200
1,200
500
1,000
1,000
1,200
300
1,200
16,430
31,130
64,660
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Collection costs
Budget Total
Estimated Start-up Costs
Information/Program Development
Computer and Software
Web Page Development
Office Furniture
Office Supplies
Total Estimated Costs
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130,908
6,092
$137,000

2,000
1,800
1,600
1,600
120
$7,000

Budget Notes
Budget Item
Staff Salaries
Director
Housing Specialist
Benefits
Health Insurance
Retirement
Workers Comp, FICA, Unemployment
Legal
Travel
Training
Telephone
Rent
Supplies
Printing
Advertising
Accounting
Postage
Marketing / Information Fairs
Administrative Overhead
Budget Total
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Explanation
.50 of person earning $52,000

Estimated 14% of salary
Estimated 8% of salary
Estimated 8% of salary
Estimate based on 40 hours @ $125/hour
Estimate $150/mo. = 462/month@.325 per mile
Covers travel and related costs to two major trainings
~$100/month
~$200/month
~$42/month
Application forms, brochures and related materials
Works w/ marketing; also to market when units become
available
Covers bookkeeping and related expenses
Estimated to cover 800 mailing
Variety of programs to educate realtors, lenders, etc.
Covers administrative overhead
$137,000
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Draft Affordable Housing Administrative Fee Ordinance
TOWN OF________
ORDINANCE NO.
SERIES OF
AN ORDINANCE OF THE BOARD OF TRUSTEES OF THE
TOWN OF ____________, COLORADO ESTABLISHING AND REQUIRING
THE PAYMENT OF A FEE TO BE PAID BY CERTAIN EMPLOYERS TO
DEFRAY COSTS ASSOCIATED WITH THE
REGIONAL ADMINISTRATION OF AFFORDABLE HOUSING PROGRAMS
FINDINGS
Pursuant to specific authority granted to statutory Towns to regulate land development activity on the basis of
its impacts, the Board of Trustees adopted Ordinance No.
, Series of
,
establishing
rules,
regulations and requirement relating to [insert description of housing program] referred to herein as the
"Housing Program."
In order to secure the benefits of its housing program, it is necessary for the Town, in cooperation with other
local governments in the area generally along the Roaring Fork River between Basalt and Glenwood Springs
(the "Lower Roaring Fork Region") who have also established housing programs, to provide for its consistent
and efficient administration.
All Colorado municipalities, including the Town of _______, have such specific and implied powers and
authority as are reasonably necessary in order to implement and administer the Housing Program.
Businesses, local governments, special districts and other employers, as defined below, will benefit from the
efficient and consistent administration of the Town's housing program and, as such, it is appropriate for those
beneficiaries to share in the cost of such administration through the payment of the Regional Housing
Administration Fee described herein.
NOW THEREFORE, be it ordained as follows:
1. Purpose. The purpose of this ordinance is to establish and require the payment of a regional
housing administration fee (the "Administration Fee") by Employers, in order to provide revenue
for the administration, of the Town's Housing Program established by the Town pursuant to
Ordinance No.
Series of
, in cooperation with other local governments in
the Lower Roaring Fork Region which have established similar programs.
2. Definitions: For the purposes of this Ordinance, the following terms shall have the meanings
herein given:
A. Business. The word "Business" is meant to include all kinds of vocations, occupations,
professions, enterprises, establishments, and all other kinds of activities and matters,
together with all devices, machines, vehicles and appurtenances used therein, any of
which are conducted for private profit, or benefit, either directly or indirectly within the
Town of ________.
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B. Employer. The word "Employer" means any Business, non-profit entity ( including
charitable, educational or other tax exempt entities) local governments, school districts
and special districts operating within the Town of ______ and which employ one or
more persons on a full time basis (more than 1500 hours per year). Employer does not
include a church or religious organization or a person who is self-employed and, as
such, does not employ any other person in the operation of a business.
C. Person. The word "Person" is meant to include individual natural persons, partnerships,
joint ventures, societies, associations, clubs, trusts, limited liability companies or
corporations.
3. Establishment and Obligation for Regional Housing Administration Fee. Every Employer, as
defined above, shall be obligated to:
A. Submit to the Town the annual affidavit described in Section 4, below, and
B. To pay the Administration Fee based upon the number of individuals employed by such
Employer as set forth in the above referenced affidavit.
The amount of the
Administration Fee shall be determined as follows:
Number of Employees

Amount of Fee

1-4

$50.00 per year

5-9

$75.00 per year

10-19

$100.00 per year

20-49

$125.00 per year

50 or more

$150.00 per year

4. Collection of Administration Fee. Prior to January 15 of each year, the Town Clerk shall send a
notice to each Employer requesting the completion and return of an affidavit certifying the average
number of full time employees of that Employer for the calendar year immediately prior to the year
in which the notice is provided. No later than February 15 of that year, each Employer to whom
such a notice has been sent shall complete the annual affidavit and return it to the Town Clerk
along with the Administration Fee required of that Employer based the fee schedule set forth in
Section 3, above. The average number of full time employees shall be determined as follows:
Total hours of employment by each employee (whether full time or part time) divided by 1500
hours (standard for full time employment) equals average full time employees. Fractions shall be
rounded to the nearest 100. By way of example, if an employer has had five employees during a
calendar year working 1,000; 2,000; 500; 1,500; and 2,300 hours respectively, the average
number of full time employees will be 4.87. (7,300 total hours divided by 1,500)
5. Duty of the Town Clerk with Regard to Administration Fee. In administering the requirements of
this Ordinance, the Town Clerk shall:
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A. Promulgate and enforce such reasonable rules and regulations as the Town Clerk
may deem necessary or appropriate in order to carry-out or enforce the provisions of
this Ordinance.
B. Adopt and utilize such forms and prescribe the information to be provided thereon,
including the annual affidavit required of each Employer pursuant to Sections 3 and
4 above, as the Town Clerk may deem reasonably necessary or appropriate in order
to carry-out the provisions of this Ordinance.
C. Investigate and determine the liability of any Employer for the payment of the
administration fee required by this Ordinance. Collect and account for the
administration fees paid by each Employer liable therefore and to pay over the
amount of such fee, less the costs incurred by the Town in collecting such fees to
(Regional Authority).
6. Use of Funds. The revenue collected by the Town pursuant to this Ordinance shall be used solely
and exclusively for the following purposes:
A. To reimburse the Town for the cost of collecting the Administration Fee, including
but not limited to such investigation as may be required in order to determine the
Employers to whom bills for the Administration Fee should be sent, the cost of
billing, costs associated with responding to inquiries from Employers or other
interested persons and costs associated with collecting and accounting for the
revenues.
B. To defray any and costs associated with the administration of the Town's Housing
Program in cooperation with other local governments in the Lower Roaring Fork
Region pursuant to one or more intergovernmental agreements establishing the
manner and extent of such cooperation.
7. Violation. The failure of any Employer obligated to pay the Administration Fee pursuant to this
Ordinance to provide the annual affidavit and pay the fee required by Section 3, shall constitute a
municipal offense subject to prosecution in accordance with Section
of the _______
Municipal Code.
8. Employer Credit. In the event that one or more local governments in the Lower Roaring Fork
Region enter into an agreement for regional or joint administration of their respective affordable
housing programs, any Employer obligated to pay a fee hereunder shall be entitled to a credit for a
similar fee paid to one of the local governments participating in such agreement for the same
purpose. Employers operating within the boundaries of two or more local governments
participating in such an agreement for regional or joint administration may choose the local
government to which the Administration Fee will be paid.
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INTRODUCED, READ AND ADOPTED THIS

DAY OF

,

.

TOWN OF _____________
By:
Mayor
ATTEST
By:
Town Clerk
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SECTION VI ADDITIONAL TOOLS FOR
AFFORDABLE HOUSING
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Additional Tools for Affordable Housing
Andy Knudtsen
RRC AssociatesTeam

Introduction
The task force for the Regional Affordable Housing Initiative has selected six affordable housing programs to
be developed. Three of these, Inclusionary Zoning, Density Bonus, and Commercial-Industrial-Lodging
Linkage, have the potential to generate housing product upon adoption of each program. The other three
selected programs are targeted to fund a management entity and to facilitate financing and private sector
development of affordable housing.
The affordable housing that will be constructed as a result of the first three programs will be developed in
small increments. The nature of the programs requires that developers mitigate the impacts of new residential
or commercial development as a percentage of the larger development. New development will range in size,
as will the mitigation requirements. Most of the new affordable housing units to be constructed will likely
come on line in small amounts, relative to the volume of market rate housing.
The purpose of this section is to discuss siting, specifically where the housing to be created by the programs
under consideration should be located. The scope of the discussion is targeted at siting issues at the regional
level and is not intended to identify specific parcels. The crux of the issue is that the decisions relating to the
location of the housing to be constructed are directly linked to the target market stipulated by the
communities.
For example, if one community requires that all housing to be constructed as a result of the new standards
must be built within that jurisdiction, it is likely that the target market for the housing will be limited to those
residents and/or employees living and/or working within that community. Technically, the two issues of
siting and target markets could be treated separately. However, from a policy perspective, the two are related
and warrant consideration together.
The two issues revolve around the central issue of whom to serve with the housing to be built.

Inventory of Existing and Planned Affordable Housing
As background information to the discussion on the location of the housing, the tables and charts below
identify the location of the development activity in the region since 1990. The affordable housing
developments which have been restricted with covenants, financing restrictions (i.e. tax-credit projects), or
deed restrictions have been included in this analysis. Older, market rate apartments, such as Village Green,
Autumn Ridge, and Pinion Pine, provide affordable housing but are not restricted and have not been
included in the summary below.
There are two categories of housing listed below -- “constructed” and “pending.” The constructed units
include the developments that have been built since 1990. The pending units are those that are under review
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or have been approved but have not been constructed. These units have been required as part of annexation
agreements, rezonings, or similar types of development review.

Because standards vary among the jurisdictions, the elements within each deed restriction also
vary. Most of the units identified in the table below have been dedicated as affordable housing for
an extended period of time with standards for local employment and full-time occupancy. Most
have a cap on resale price and some have limitations on resident income.

Affordable Housing Development by Location, 1990 – 1999
Community

Basalt

Carbondale

Project Name
Ute Center
Roaring Fork Club
Riverwalk
Sopris Meadows #6
Southside
Potential for up to 155 units in
Sopris Meadows #2 and #5
Thompson Corner
Villas de Santa Lucia
Bear Ranch Commons

Eagle Co. (Basalt-El Jebel)
Glenwood Springs

Pending

Constructed
8
24
8
1
1

60
60
80
0

Machebeuff Apts.
Cardiff Glen

0
54

43*

Garfield Co. (Glenwd-Carb)

Rose Ranch
30
Coryell
7
Spring Valley
45
Potential for up to 74 units in
Sanders Ranch
*Units to be sold as “affordable” but are not deed restricted. May be a receiving site for developments located in Garfield
County.
Source: Interviews with Planners from the Towns of Basalt and Carbondale, the City of Glenwood Springs, and Garfield
County.
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Affordable Housing Development by Location, 1990 – 1999

120

100

80

60

40

20

0

Constructed
Basalt

Carbondale

Eagle Co.
(Basalt-El Jebel)

Pending
Glenwood
Springs

Garfield Co.
(Glenwd-Carb)

Source: Interviews with Planners from the Towns of Basalt and Carbondale, the City of
Glenwood Springs, and Garfield County.

The chart above shows that a majority of the constructed and pending units are located within Carbondale.
The least amount of housing has been developed in Eagle County, in the vicinity of Basalt and El Jebel.
By evaluating the amount of affordable housing and market-rate housing that has been constructed in the
region since 1990, it appears that each of the communities has increased the inventory of market-rate housing
in similar amounts. The rate of growth is significantly different, however. Basalt has had the highest rate of
growth, with a 98% increase from 1990 to 1998. Glenwood has had the lowest rate of growth, at 15%,
during the same time period.
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Free-Market and Affordable Housing Growth, 1990 – 1998
Community

Permitted
Housing Units

Rate of Growth

Number of
Affordable Units
Constructed and
Approved/Pending
42
120
0

Basalt
497
98%
Carbondale
513
46%
Eagle Co. (Basalt493
37%
El Jebel)
Glenwood
444
15%
97
Springs
Garfield Co.
593
27%
82
(Glenwd-Carb)
Sources: Town of Glenwood Spring (CO’s in 90 – 96, building permits 97-98): Garfield County; Colo.
State Demographer and US Census for Town of Carbondale; Claritas Data Services for Unincorporated
Basalt/El Jebel area; Town of Basalt.

The information in the chart below is significant as it reveals that most of the communities in the area have
been addressing the issue and that some affordable housing units have been constructed or approved
throughout the region. The even distribution is significant. There does not appear to be a disproportionate
balance in the siting of housing, with the exception of the lack of housing in Eagle County
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Free-Market and Affordable Housing Growth, 1990 - 1998
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300

200
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G le n w o o d
S p r in g s

G a r fi e l d C o .
( G le n w d - C a r b )

Issues for Consideration
The primary question concerning the siting issue deals with the target market for the housing to be built.
During the discussions with the Regional Affordable Housing task force, a theme, which has frequently
surfaced, is the goal of providing housing that is affordable to the residents who live and work within each
community.
The historical trend for resort-impacted communities shows that as demand for housing increases, the
percentage of full-time residents decreases. As home costs have increased in the past, residents have sought
out more affordable opportunities, most often seeking housing “down valley.” The region between Basalt
and Glenwood Springs has changed over time. It has previously provided a lower-cost alternative for the
Aspen community, but now finds that the local housing costs exceed what many can afford, with some locals
looking further “down valley.”
This pattern impacts a community in many ways. The sense of community becomes difficult to maintain, as
neighborhoods have fewer full-time residents. The transportation system becomes burdened, as more of the
population must commute from the affordable communities to places of employment. Economically,
businesses are impacted, as employees become more difficult to find. Some communities experience a loss
of businesses as some relocate, following the migration of residents/employees.
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To solve these issues, the affordable housing programs under consideration will increase the supply of local
affordable housing when adopted. The programs must be tailored to reflect the desired outcome of the local
communities, for both the location of the housing and the intended users of the housing.
SITING
To achieve the goal of the task force of providing housing that is affordable to the residents who
work and live within each community, standards can be written for each community that reflect its
priorities. The range of options include:
•
•
•
•

On site, within the development
Off-site, but within the jurisdiction
Off-site, within the region of Basalt/Carbondale/Glenwood, and area one of Garfield County
Off-site, located in the extended region of Pitkin County and the communities west of
Glenwood Springs.

TARGET MARKET
The decision on siting is related to the guidelines to be used to determine renter/buyer eligibility and
priority. The range of options include:
•
•
•

Those residents and/or employees within the jurisdiction
Those residents and/or employees within the region of Basalt/Carbondale/Glenwood, and
area one of Garfield County
Those residents and/or employees of the extended region of Pitkin County and the
communities west of Glenwood Springs.

Each community must set standards for both the siting requirements and the target markets. To the extent
standards can be shared among the communities, the programs can be implemented and managed more
efficiently. During the September 28th workshop, these two questions will be discussed and direction
provided by the task force.
GRAPHIC DEPICTIONS OF ALTERNATIVE SITING CRITERIA
Based on the direction provided by the task force regarding siting issues, three sets of siting criteria have been
developed and mapped using the Garfield County GIS system. The three alternatives represented broad,
general and narrow scopes of the following six criteria:
•
•
•
•
•
•

Natural Hazards
Land Use Districts
Schools
Transit
Commercial Centers
Availability of Utilities and proximity to infrastructure.

The purpose was to identify the specify areas in the region that are best suited for affordable housing
development. Each of the criteria can be made more general or more specific and then re-mapped using the
Garfield County GIS.
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Siting Criteria Alternatives
Criterion

A -- Broad

B – General

C – Narrow

Natural Hazards

Exclude areas within:
Floodplain
Major slope hazard
Major soil hazard areas
Exclude the following land use
districts:
Federal Lands – Open
Space

Exclude areas within:
Floodplain
Major slope hazard
Major soil hazard areas
Exclude the following land use
districts:
Federal Lands – Open Space
Low Density residential (ten
and greater Ac/Du)
Exclude areas greater than 2 miles from
a school site
Exclude areas more than 1/2 mile from
existing bus stops or future train stops

N/A

Land Use
Districts

Schools
Transit
Commercial
Centers

Utility
Infrastructure

Exclude areas greater than 4 miles
from a school site
Exclude areas more than 1mile from
existing bus stops or future train stops
Exclude areas that are not near
commercial services and employment
opportunities, specifically those areas
more than 4 miles from a
commercially designated parcel, or
more than 4 miles from the boundary
of a municipality
Include all areas

Exclude areas that are more than 2
miles from a commercially designated
parcel, or more than 2 miles from the
boundary of a municipality

Exclude all areas located more than 1
mile from a water/sewer district or
municipal boundary.

N/A

Exclude areas greater than 1 mile
from a school site
Exclude areas more than 1/4
mile from existing bus stops or
future train stops
Exclude areas that are more than
1/2 mile from a major grocery
store (not including convenience
stores).

Within district or municipality
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SECTION VII APPENDICES
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